Discipline Corner

ADMONITIONS

1. An attorney was admonished pursu-
ant to Rule 4.4 (Respect for Rights of
Third Persons) for having sent two letters
to the opposing counsel in March of 1991
disclosing information unrelated to the is-
sues in the lawsuit the purpose of which
was to embarrass the opposing party.

2. An attorney was admonished pursu-
ant to Rule 1.2(a) (Scope of Representa-
tion) for failure to exercise reasonable dili-
gence in pursuing his client's interest in a
divorce modification action to obtain in-
crease visitation and for violation of Rule
1.1 (Competency) for failure to properly
plead his client's cause of action.

3. An attorney was admonished pursu-
ant to Rule 1.14(d) (Declining or Termi-
nating Representation) for having precipi-
tously terminated his representation in a
divorce action to the client's detriment.

The attorney filed the Notice of With- |

drawal on September 18, 1991 with a pre-
trial settlement conference scheduled for
September 23, 1991, Subsequent to termi-
nation, the attorney failed to take steps to
the extent reasonably practicable to protect
the client's interest.

PRIVATE REPRIMAND

1. An attorney was privately repri-
manded for violating Rule 1.3 (Diligence)
for failure to exercise reasonable diligence
in representing a client in a personal injury
action resulting from an automobile acci-
dent on March 29, 1985. Client retained
the attorney in December 1987. Attorney
failed to file the complaint until March 29,
1989 and effectuated service on March 23,
1990. The attorney was also reprimanded
for violating Rule 1.4(a) (Communication)
for failure to keep the client informed as to
the status of the case. In mitigation, the
Board of Commissioners of the Utah State
Bar considered the attorney's expeditious
settlement of the case after the Bar com-
plaint was filed.

PUBLIC REPRIMAND

1. On November 13, 1991, Joseph R.
Fox was publicly reprimanded for violat-
ing Rule 1.3 (Diligence), and Rule 1.4(a)
(Communication). Mr. Fox was retained to
file an answer and counterclaim to a civil
complaint filed on April 2, 1988. Mr. Fox
failed to file the answer until May 10,
1988. Also on May 10, 1988 a certificate
of default was entered against his client
and the default judgment was signed on
May 11, 1988. The answer that Mr. Fox
filed was essentially the same as one pre-

pared by his client and failed to include a
counterclaim. On January 2, 1989, Mr.
Fox filed a Motion to Set Aside the De-
fault Judgment. No action has been taken
on the motion. Further, Mr. Fox failed to
respond to his client's repeated requests
for information regarding the status of the
case. In addition to the public reprimand,
Mr. Fox was ordered to make $1,000.00
restitution to his client and reimburse the
Utah State Bar for the costs incurred in the
prosecution of this matter.

2. On November 14, 1991, Dale E. Strat-
ford was publicly reprimanded for violat-
ing Rule 1.3 (Diligence) and Rule 1.4
(Communication). Mr, Stratford was re-
tained in March of 1987 to represent a cli-
ent in a personal injury action. From May
1987 until August 1989, Mr. Stratford re-
peatedly reassured his seventy-nine (79)
year old client that the lawsuit had been
filed. From October 1989 until January
1990, the client telephoned Mr. Stratford
repeatedly and Mr. Stratford either refused

' to take the calls or would state that he was

in the process of obtaining a trial date. Mr.
Stratford filed the complaint January 23,
1990. In March 1990, the client retained
new counsel to pursue the matter.

In mitigation, the Supreme Court consid-
ered the fact that Mr. Stratford had suf-
fered a major heart attack in August of
1987 and was hospitalized for three and
one half months and for a period of time
thereafter was restricted to limited work
hours. Also as a mitigating factor, the
Court considered the fact that Mr. Sirat-
ford had in fact prepared a complaint in
August of 1989 but had failed to file it
with the trial court.

In aggravation, the Court considered Mr.
Stratford's failure to promptly forward to
the client's new attorney reports and other

pertinent data causing further delay in the
prosecution of the case the effect of which
was compounded due to the client's age.

3. On November 20, 1991, Allen S.
Thorpe was publicly reprimanded for vio-
lating Rule 1.1 (Competence), Rule 1.3
(Diligence), Rule 1.4(a) and (b) (Commu-
nication), and Rule 8.4(c) (Misrepresenta-
tion). Mr. Thorpe represented his client in
a criminal trial on May 5, 1989. Subse-
guent to conviction and pursuant to the cli-
ent's request, Mr. Thorpe filed a Notice of
Appeal on June 5, 1989. Thereafter, Mr.
Thorpe failed to perfect the appeal and the
same was dismissed on August 1, 1989. In
July of 1989, Mr. Thorpe misrepresented
to his client that the appeal was progress-
ing satisfactorily.

SUSPENSION

1. On November 22, 1991, Royal K.
Hunt was indefinitely suspended from the
practice of law for medical reasons. Any
attempt to return to the practice of law
shall be conditioned upon his making res-
titution to all his clients, and a sufficient
showing his health is restored, and his full
compliance with Rule XVIII, Procedures
of Discipline.

2. On November 13, 1991, Harold R.
Stephens was suspended for one (1) month
for violation of Rules 1.2(a) (Scope of
Representation), 1.4(a) (Communication)
and 8.4(c) (Deceit). Mr. Stephens was re-
tained in June of 1989 to defend against a
petition to modify a decree of divorce. At
the June 23, 1989 hearing Mr. Stephens
appeared without his client and judgment
in the amount of $1,500.00 was entered
against the client. Immediately thereafter,
Mr. Stephens, misrepresented to the client
that the Court had taken the matter under
advisement. During the subsequent weeks,
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UTAH LAWYERS
CONCERNED ABOUT LAWYERS

Confidential* assistance for any Utah attorney whose profes-
sional performance may be impaired because of emotional dis-
tress, mental illness, substance abuse or other problems.

Referrals and Peer Support

(801) 297-7029

LAWYERS HELPING LAWYERS COMMITTEE
UTAH STATE BAR

*See Rule 8.3(d), Utah Code of Professional Conduct




| fit into our new format?
| All of these ideas and more should be
part of the discussion, but the discussion
should proceed quickly.

One in ten people in Utah live below the
poverty line. Between 1980 and 1990 the
poverty population grew by 30%. 80% of
the legal needs of the poor in Utah are
unmet. These statistics along with the fund-
ing crisis mean we need to act now.
Comments, ideas and input from the mem-
bership of the Bar will prove critical in for-
mulating a plan to deal with this
overwhelming problem. Given the fact that
a professional responsibility exists for pro
bono service,' it is time for the Bar to take
quick and thoughtful action.

Please consider these issues and be willing
to provide input into the process as well as
pro bono services into the solution. Feel free
to contact me (Toby Brown at (801) 531-9095)
or one of your Bar Commissioners with
comments.

lgee Rule 6.1, Utah Rules of Professional Conduct.

Public Reprimand

On November 27, 1995, the Third
Judicial District Court entered an Order of
Discipline Reprimanding John M. Bybee
and placing him on unsupervised probation
for one year to commence on or about
December 31, 1995, which is the day fol-
lowing termination of his probation in a
prior disciplinary matter. The Order was
entered pursuant to a Discipline by Consent
for violating Rules 1.3, 1.4(a), and 1.4(b) of
the Rules of Professional Conduct of the
Utah State Bar.

On or about November 1992, a client
retained Mr. Bybee to collect back due
child support. Respondent failed to serve the
ex-husband with appropriate docaments until
approximately June, 1993 and failed to
attend hearings that had been scheduled for
March and May, 1993. On July 13, 1993,
the court awarded the client a judgment,
however, Respondent did not prepare an
appropriate order to submit to the court for
signature until December, 1993. During the
period of time Respondent represented this
client, he failed and refused to take or return
her telephone calls, faiied to advise her that
certain hearings on her case had been post-
poned, that he would not attend those hear-
ings, and he failed and refused otherwise to
keep her advised of the status of her case.

Appellate Judges Help

Appellate Lawyers Be the Best

With the justice system under attack from
all sides, it is refreshing to learn of a special
program where appellate judges take time
away from their heavy caseloads to help
appellate lawyers improve their professional
skills. Judge Christine Durham of the Utah
Supreme Court is one of a prestigious group
of appellate judges who spend three intensive
days training lawyers from across the nation
in a program to improve appellate advocacy
skills. The program is titled the 10th
Appellate Practice Institute and will be held
May 17-19, 1996 in Washington, D.C.

The judges receive no compensation for
their efforts. They participate because they
know the justice system is the ultimate bene-
ficiary by having highly trained advocates
representing litigants. When courts receive a
poorly researched and written brief, judicial
and professional court staff time has to be
spent on redoing the work — more research
and analysis must be done to clearly identify
the nature of the appeal. The court feels
obligated to go this extra step to insure that
no litigant is penalized for inadequate repre-
sentation. Judges would prefer to spend their
time on case analysis. Oral argument gives
well-prepared advocates an opportunity to
take the judges by the hand and direct them
to the desired area or objective in the foren-
sic battle. The judges already know the
issues and the game plan, because they have
the written brief that has previously been
submitted which is designed to educate and
inform. What oral argument does is to rein-
force what has been said before and focus the
court on the significant issues and arguments.

The appellate judges who participate in
the 10th Institute realize that the Institute
provides them with an opportunity to share
with advocates what they look for in briefs
and oral argument. Unlike real life where
communication between judges and lawyers
on specific cases is prohibited, at the 10th
Institute judges meet privately with lawyers
to critique a brief from the standpoint of
issue identification, case analysis, writing
clarity, persuasiveness and style. Each
lawyer who attends the Institute presents an
oral argument before a three judge panel.
Immediately following the argument, the
judges critique the presentation. Also unlike
real life, there are no losers at the 10th
Institute. It is a level playing field where each

lawyer is sent a real case record and must
submit a brief by a specific deadline. The
oral arguments are all presented at the same
time. The emphasis is not on winning but

| on improving. Even the most experienced

advocate benefits from this educational
experience.

To insure a high caliber program, the
faculty is recruited from the elite ranks of
appellate judges and lawyers. Among the
faculty is Justice Stephen Breyer of the
U.S. Supreme Court who will head up the
judicial panel that will hear the model oral
argument of the Institute case. Twenty-four
appellate judges from state and federal
courts across the nation will be in
Washington. Besides the personal brief cri-
tiquing and oral argument presentations,
panel discussions are presented on brief
writing, oral argument and persuasive writ-
ing. Several social events are incorporated
into the program to maximize the interac-
tion between faculty and students.

Many lawyers hesitate to register
because they do not want to make the time
commitment required to write a brief in
advance of the Institute. They reason that
this time is better spent on real clients. The
Institute planners’ response is that the time
spent on writing the brief for the Institute is
the best investment a lawyer can make and
one that will pay off many times over in the
future.

Registration is restricted to keep a stu-
dent/faculty ratio of 4 to 1. The program is
supported solely from tuition revenue and
the limited funds are spent on the program,
not on marketing. Reliance is on “word of
mouth” advertising. Even if you are not
interested in participating in this special
experience, you probably know someone
who is. Spread the word. It is an expensive
program to produce and can continue only
if registration goals are met, a challenge
given the limited marketing resources.

For more information about the Institute
or to register, write or call Kristen Taylor at
the ABA, 541 N. Fairbanks Ct., Chicago, IL
60611, 312/988-5697, fax: 312/988-5709.
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Discipline Corner

PRIVATE REPRIMANDS

An attorney was privately reprimanded
in September of 1992 for violating Rule
1.3, Diligence, and Rule 5.5(b), Assisting
in the Unauthorized Practice of Law. The
attorney was retained in June 1987 to rep-
resent a client in a bankruptcy matter, The
client went to the attorney’s office and met
with a nonlawyer assistant who inter-
viewed the client, took the information
relating to the bankruptcy, advised the
client as to the nature of the bankruptcy to
be filed, and prepared the bankruptcy
schedules. The client informed the non-
lawyer assistant of a student loan and
provided the assistant with the loan infor-
| mation. The assistant informed the client
that a hardship petition to discharge the
loan would be filed. The attorney did not
meet with the client until the time of the
first meeting of creditors, did not review
the petition with the client prior to its
being filed and did not prepare a hardship
petition to discharge the student loan. In
March of 1991, the client learned that the
hardship petition had not been filed when
the IRS attached the clienl’s income fax
return to satisfy the student loan. The
client, believing the loan had been dis-
charged, did not make payments.

An attorney was privately reprimanded
on November 13, 1992, for violating Rule
1.3, Diligence, and Rule 1.4(a), Communi-
cation. The attorney was retained in
December of 1988 to represent a client in
a civil matter. The attorney filed a com-
plaint in January of 1990, interrogatories
in March of 1990, a Motion to Compel
Discovery in July of 1990, a request for
scheduling conference in March of 1991,
and a notice to appoint counsel or appear
in person in December of 1991. There-
after, no meaningful legal services were
provided. During this eniire time period
the attorney failed to return phone calls or
keep the client informed as to the status of
the case. The complaint was filed with the
Utah State Bar in February of 1992 and as
of the date of filing the attorney had not
yet concluded the matter for which the
attorney was retained in December of 1988.

An attorney was privately reprimanded
on October 7, 1992 for violating Rule
3.4(b), Fairness to Opposing Party and
Counsel, and Rule 5.3(b) & (¢) (1), Respon-
sibilities Regarding Nonlawyer Assistants.
The attorney represents a collection agency
and on March 21, 1991, served a Summons
and Complaint on the complainant and his
former wife for collection of debts incurred
by the former wife in 1989-90. The parties
had been divorced since 1979. On March
17, 1992, the court dismissed the claims
against the complainant and entered a judg-
ment in favor of the collection agency and
against the former wife. Respondent pre-
pared the Order. Thereafter, on April 15,
1992, the attorney sent a notice of judgmient
to the complainant demanding payment.
The attorney’s defense was that his secre-
tary failed to update the record in the file.
The attorney had previously been cautioned
for similar conduct and a similar defense.

SUSPENSION

On November 3, 1992, the Supreme
Court suspended Harold R. Stephens for
one year and imposed two years of super-
vised probation commencing upon the
expiration of the suspension period. In addi-
tion, Mr. Stephens was ordered to pay
restitution to two complainants totalling
$8,467.90.

Mzr. Stephens violated Rule 1.3, Dili-
gence, by failing to file a responsive
pleading to a complaint wherein
$149,000.00 was alleged to be additionally
owed to the lender following the foreclosure
and sale of the property in question. A
default judgment was entered on February
23, 1990 for the amount of the deficiency.
Mr. Stephens and the complainant were
served with an order for supplemental pro-
ceedings and failed to appear on two
occasions resulting in the issuance of a
bench warrant against the complainant. On
November 30, 1990 Mr. Stephens filed a
Rule 60(b) Motion to Set Aside the default
judgment which was denied by the trial
court for lack of timeliness and affirmed by
the Utah Court of Appeals on September
23, 1992 in Lincoln Benefit Life Ins. Co. set

al. v. D.T. Southern Properties; James E. |

Hogle, Jr.; and Cornelius Versteeg, Case
No. 910366-CA.

Two other cases of less serious neglect
were consolidated for the purpose of
imposing a single sanction.

RESIGNATION WITH
DISCIPLINE PENDING

On November 5, 1992, the Supreme
Court entered an Order of Discipline
accepting the Resignation of Sumner J.
Hatch with Discipline Pending. Mr. Hatch
was retained in 1977 to probate the dece-
dent’s estate who had died the previous
year. After being retained Mr. Hatch failed
to complete the probate of the estate,
failed to account to the beneficiaries for
assets received from the sale of real prop-
erty, failed to account for other assets of
the estate, and failed to keep his clients
informed as to the status of the probate
proceeding. The Supreme Court accepted
Mr. Hatch’s Petition for Resignation with
Discipline Pending due to his deteriorated
health and mental condition which pre-
vented him from participating further in |
the pending disciplinary proceedings.

a8

A Lawyers
Professional
Liability program
.. .sponsored by
the Utah State Bar
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2180 South 1300 East, Suite 500
Salt Lake City, Utah 84106/ (801) 488-2550
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ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 1.4(a), 1.13(b) and 8.1(b) by
failing to respond to his client's repeated
requests for information and requests for
an accounting of the retaining fees and for
failing to issue a refund of those retaining
fees. In addition, the attorney failed to
timely respond to the Office of Bar Coun-
sel regarding the complaint.

2. An attorney was admonished for vio-
lating Rule 1.3 by failing to timely prepare
Findings of Fact and Conclusions of Law
and Decree of Divorce. The attorney failed
to prepare the documents for a period of
three months.

3. An attorney was admonished for vio-
lating Rules 1.4(a) and 1.13(c) by failing
to maintain appropriate communication
with his clients and failing to reach an
agreement with his clients regarding fees,
so that monies which the client had given
to the attorney to hold in trust were used
for fees.

4. An attorney was admonished for vio-
lating Canon 6, DR 6-101(A) (3) by fail-
ing to adequately communicate with his
client. The client believed that the attorney
was not moving forward on the divorce
action and initiated a complaint in the Of-
fice of Bar Counsel. The Screening Panel
found that the attorney had performed ade-
quately but failed to communicate that fact
to the client.

5. An attorney was admonished for vio-
lating Rule 3.5(d) by failing to obey a re-
quest from a Judge to leave the Judge's
chambers and arguing with the Judge after

several requests to cease. The Judge felt
that the attorney was attempting an ex
parte communication and requested that
the attorney leave the chambers, which the
attorney refused to do.

6. An attorney was admonished for vio-
lating Rule 1.4(a) by failing to clearly ex-
plain the terms of the fee agreement and
adequately inform the client of services to
be performed for the fee. Based on the
failure of communication, the client be-
lieved that the fee would cover all the ex-
penses of an expert witness, when in fact
the fee was consumed in an attempt to lo-
cate an expert witness.

PRIVATE REPRIMANDS

1. For violating Rule 1.3 of the Rules of
Professional Conduct of the Utah State
Bar, an attorney was privately repri-
manded for failing to perfect an appeal for
his client and failing to ensure that the
judgment of the lower court was stayed
pending the appeal. The neglect of the at-
torney resulted in an Order to Show Cause
hearing to which his client was obliged to
respond.

2. For violating Rule 1.13(b) of the
Rules of Professional Conduct of the Utah
State Bar, an attorney was privately repri-
manded for executing an agreement
wherein he acknowledged a lien against
the proceeds of a settlement in behalf of
his client and subsequently failing to en-
sure that the lien holder received payment
from the funds. The attorney disbursed the
funds to the client who failed to pay the
medical provider.

Discipline Corner

3. For violating Rules 3.2 and 3.4(c) of
the Rules of Professional Conduct of the
Utah State Bar, an attorney was privately
reprimanded for failing to draft the final
documents regarding a settlement of di-
vorce after being ordered to do so by the
court. The attorney failed to prepare and
file the documents for 11 months.

SUSPENSION

On October 30, 1990, Benjamin P.
Knowlton was suspended for six months
with five months stayed pending payment
of restitution for violating Canon 1, DR 1-
102(A) (4). The actual suspension was to
begin on November 13, 1990. Mr. Knowl-
ton was retained to negotiate the sale of a
house, which sale was completed in 1982.
He was paid $2,000 for his services and an
additional $5,599.95 from the proceeds of
the sale was deposited into his trust ac-
count. The sum held in trust later became
a disputed marital asset in his client's sub-
sequent divorce proceeding. Mr. Knowl-
ton was not the attorney in the divorce
proceeding. The Judge in the divorce pro-
ceeding ordered that Mr. Knowlton hold
the proceeds in trust pending a resolution
of the dispute. Upon Order of the Court
that the proceeds be disbursed to one of
the parties, Mr. Knowlton claimed a lien
for fees oweéd him by the other party and
intentionally converted those funds. The
Hearing Panel found that Mr. Knowlton's
intentional conduct was an aggravating
factor.

Thursday, November 8, at 6:30 p.m.,
members of Campbell, Maack & Sessions,
a Salt Lake City law firm, hosted and
served dinner for families at the Homeless
Shelter. The children were gifted with
vouchers for shoes and a clown/magician
entertained everyone.

What made the evening unique was that
the law firm of Campbell, Maack & Ses-
sions decided (1) to turn their annual "firm
party” into a community service project
and (2) to challenge other law firms in Salt
Lake City to help the Shelter as well.

In discussions with the president of the
firm, Robert S. Campbell Jr., Mr. Camp-
bell indicated that the firm considered this
effort as a very small step but an important

one that should be taken by others as well.
Mr. Campbell said that the costly role of
government in providing social services
should be significantly reduced if in-
creased numbers of private citizens would
be willing to give a little of their time and
resources.

Stacey Bess, Shelter School Director,
and Pat Hoagland, Office Manager at the
Family Shelter, join Campbell, Maack &
Sessions in issuing this "challenge." As
you know, the needs are many but—if this
challenge succeeds—quite achievable.
Needs range from a full-time teacher's sal-
ary, camera and slide projector, new
desks, units of study, to volunteers who
can share their areas of specialization and

18

Annual Law Firm Party Becomes Project for the Homeless

interest with these disadvantaged children.

The Shelter School, whose children
learn under Stacey's leadership and experi-
ence caring and concern for the first—and
sometimes the only time in their lives (and
that time is restricted to 90 days)—
provides an especially significant opportu-
nity for making a difference, short and
long-term.

The dichotomy between the clean, well-
kept facility and the dark human drama at

| the Shelter can be mitigated if we all help.

Any support others can give in responding
to this "challenge" would extend the sig-
nificance of this evening and muitiply the
resources of the Shelter itself.

Thank you.
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STATE BAR NEWS

Atits regularly scheduled meeting of Oc-
tober 27, the Board of Bar Commissioners
received the following reports and took the
actions indicated.

1. Approved with minor modification,
minutes of the September 29 meeting.

2. Received the Executive Committee
report, including a status report on the space
study underway for Law and Justice Center
meeting and office spaces, approved a reso-
lution of support for lawyers and judges in
Colombia who are battling to maintain the
rule of law and to resist the takeover of their
country by drug cartels, and acknowledged
the Young Lawyers Section for hosting a
successful reception for new Bar admittees.

3. Received the Executive Director’s re-
port, including an announcement that the
ABA will feature the Law and Justice
Center during the upcoming Outreach to the
Public Conference, noted the final dis-
solution of Utah Prepaid Legal Services
Plan with net proceeds being transmitted to
the Utah Bar Foundation, discussed the
need for developing a mass disaster re-
sponse plan, noted the new occupancy of
space in the Law and Justice Center by
Attorney’s Title Guaranty Fund of Utah,
and received an update on activities of the
ABA Standing Committee on Professional
Discipline.

4. Received Associate Director’s report
noting personnel changes, the time table for
the next Bar Commission election cycle,
and plans for the Mid-Year meeting.

5. Received the Discipline Report, acting
on pending private and public discipline

Bar Commission Highlights

matters as reported elsewhere in this issue.
Approved Ethics Opinions #95, #98 and
#99 as published in the February Bar
Journal. Appointed a special screening
panel and reviewed various administrative
matters of the Office of Bar Counsel.

6. Received a report and appearance by
the Legislative Affairs Committee chair-
person and discussed policies and roles ap-
plicable to the committee. Directed the
committee to recommend a lobbyist for use
by the Bar during the upcoming legislative
session.

7. Received the Admissions Report, ap-
proving reinstatements for individuals who
had corrected dues deficiencies. Reviewed
an extensive report by the Admission Rules
Committee and approved the recommen-
dations within the report in concept.
Thanked the committee for its extraordinary
volunteer effort.

8. Received the report of the Budget and
Finance Committee, noting the pending
audit for FY89. Authorized the filing of a
petition to change the annual dues cycle to
coincide with the beginning of the fiscal
year, and directed that a specific com-
munication strategy be developed to advise
the members of the change in the dues cycle
as well as future dues increase proposals.

9. Appointed Janet Hugie Smith to the
Judicial Nominating Commission for the
Third District to fill the vacancy created by
the resignation of Kristine Strachan, after
reviewing all applications received from the
membership.

10. Received a report of the Admissions

Grievance Panel, reviewing the findings
and recommendations of the panel on the 12
grievance petitions filed. The Board ap-
proved four of the petitions and denied the
remainder. The panel also offered recom-
mendations with regard to the need for a
study on the limited use of computers during
Bar examinations, the need for strict en-
forcement of sequestration procedures and
an increased awareness and sensitivity re-
garding non-traditional student applicants.

11. Received a report of the Young Law-
yers Section and authorized the section to
develop plans for sponsoring future CLE
programs.

12. Received a litigation report on
pending litigation, noting the U.S. Supreme
Court’s actions taken in unified Bar cases.

13. Met in joint session with the Ex-
ecutive Committee of the Salt Lake County
Bar. Matters discussed included the finan-
cial condition of the Bar and the proposed
change in the dues cycle, the range of
County Bar programs including the new pro
bono programs, luncheon programs and the
Bar and Bench forum. Advised the County
Bar leaders of the status of the Judicial Poll
and the plans for the upcoming Mid-Year
Meeting of the Bar as well as the 1990
Annual Meeting. County Bar leaders noted
the schedule for their annual Christmas
event on December 9.

A full text of the minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the Ex-
ecutive Director.

ADMONITIONS

1. An attorney was admonished for vio-
lating DR 2-106 and Rule 1.5(b) for failing
to reasonably and promptly enter into a
clearly defined fee agreement. In the future,
the attorney must first enter into a represen-
tation agreement with his client before ren-
dering any services.

2. For filing a trade name with no inten-
tion to transact business under that name, an
attorney was admonished for violating Rule
3.1. The sanction was aggravated because
the attorney filed the trade name for im-
proper leverage purposes.

3. An attorney was admonished for fail-
ing to refund the unearned portion of his fees
after terminating his services with his client
in violation of DR 2-110(A). The sanction

Discipline Corner

was mitigated by the attorney’s willingness
to refund the money, and his cooperation
with the disciplinary process.

PRIVATE REPRIMANDS

1. An attorney was privately repri-
manded for violating DR-1-102(A)(6) and
Rule 8.4(b) because of his failure to secuce
the payment of workers’ compensation ben-
efits for the invelved employee. His conduct
also led to a criminal conviction on related
charges and constituted conduct adversely
reflecting on his fitness to practice law.
Respondent’s failure to pay workmans’
compensation also constituted dishonesty in
violation of Rule 8.4(c). The sanction was
mitigated by the attorney’s lack of prior

disciplinary history and his belief that, in-
stead of submitting the money to the State
for workers’ compensation, the employees
could use the money for Christmas.

2. An attorney was privately repri-
manded for acquiring a personal loan
against a client’s trust without first dis-
closing that fact to the client or receiving the
client’s consent, and for failing to maintain
a separate account for the trust funds in
violation of DR 5-104(A) and DR
9-102(B)(3).

SUSPENSION
1. On October 5, 1989, Galen J. Ross
was suspended from the practice of law
pending the final determination of other
disciplinary proceedings against him.

January 1990
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According to Bar President Kent M.
Kasting, the data reveals the wide range of
experiences and often divergent opinions
and expectations held by members of the
Bar. For example, white male and handi-
capped attorneys rank “satisfying the
client” as the top priority of personal goals,
while female attorneys consider the “in-
tellectual stimulation” of law as most im-
portant. On the other hand, “being of
service to society” surfaces at the top of
minority attorneys’ list of goals and objec-

tives.
The study also reveals that it isn’t unusual

for attorneys to change jobs. With the ex-
ception of female attorneys, approximately
two-thirds of the respondents switched em-
ployers at least once since entering the law
profession. Slightly over half of the females
did so. Of course, women are also more
likely to have attended law school more
recently than male attorneys, and differ-
ences in values or career patterns may re-
flect this factor.

Among those attorneys who change em-
ployers, white males tended to cite better
opportunities (20 percent) dissatisfaction
with job or boss (12 percent), or a desire to
practice solo (10 percent). Female lawyers
who switched employers were often dissat-
isfied with the former job or boss (16 per-
cent), moved to a different state (14 percent)
or were looking for a better opportunity (12

| percent).

Mr. Kasting said the study is valuable in
helping to design and implement programs
which will serve the varying needs of Utah
attorneys.

An overview of the study will be pre-
sented at the mid-year meeting of the Bar in
St. George on March 16, 1989, and future
issues of the Utah Bar Journal will include
articles focusing on particular areas of inter-
est suggested by this study.

DISCIPLINE
CORNER

PRIVATE REPRIMANDS
1. An attorney was privately repri-
manded for violating Rule 8.4(c) for en-
gaging in conduct involving
misrepresentation by stating that he would
make or had already made payments to a
title company, which payments were not
forthcoming for a period of four years.
2. For negotiating a settlement check
-contrary to instructions from opposing
counsel, and for failing to release a lien prior
to negotiating the check, an attorney was
~privately reprimanded for violating DR
1-102(A)(3), for conduct involving mis-
representation.

3. For failing voluntarily to notify the
court, law enforcement or the prosecutor
after learning that he had unknowingly

- received stolen funds as a portion of his

legal fee, and for failing to return any of the
legal fee representing the stolen funds after
he became aware that they were stolen,
although the attorney directed his clients to
make immediate repayment to the victims of
any and all of the stolen proceeds which they
had paid to him for attorney’s fees, an attor-
ney was privately reprimanded for violation
of DR 1-102(A)(5) and (6) for conduct
prejudicial to the administration of justice
and conduct adversely reflecting on his fit-
ness to practice law.

4. An attorney was privately repri-
manded for neglecting a legal matter en-
trusted to him under DR 6-101(A)(3) by
failing to file a complaint or bring his cli-
ent’s matter to some type of resolution for a
period of four years, failing formally to
terminate representation of the client or in-
dicate to the client that the case lacked
merit, and failing to respond to oral and
written communication from the client in-
quiring as to the status of the case.

5. An attorney was privately repri-
manded for violation of DR 1-102(A)(4) for
misrepresentation for failure to pay for
photographic evidence ordered in antici-
pation of trial and actually used at trial, for
failure to respond to a small claims judg-
ment against him, and for the use of the

- appellate process in an effort to delay the

ability to execute on the judgment.

DISBARMENT

John H. McDonald has been disbarred
from the practice of law in the state of Utah,
effective Nov. 8, 1988, for violating: DR
9-102(B)(3) and (4) for failure to render an
appropriate accounting with two clients and
failure to remit monies owing to the
Workers’ Compensation Fund; DR
2-110(A)(2) for prejudicing a client’s inter-
est by failing to return property and papers
to the client upon termination of represen-
tation and failing to apprise the client of the
current status of his pending actions; DR
6-101(A)(2) for inadequate preparation by
failing to timely and appropriately resist a
Motion for Summary Judgment; DR
7-101(A)(2) and (3) for intentionally failing
to carry out a contract of employment and
intentionally causing prejudice to the client
by failing to communicate with the client
regarding the status of the action and there-
after performing legal services not author-
ized by the client; DR 1-102(A)(4) for
misrepresentation and deceit in representing
to a client that medical bills were paid from
settlement proceeds when a hospital bill was
not paid and continuing theréafter to rep-

resent that the bill would be paid and in
failing to return to a client a portion of stock
proceeds which the attorney sold and which
belonged to the client; and DR 1-102(A)(6)
by engaging in conduct adversely reflecting
on fitness to practice by engaging in a pat-
tern of misconduct as outlined above.

Mental Disability

Law is Focus of
ABA Handbook

The American Bar Association’s Mental
and Physical Disability Law Reporter has
released an updated and expanded version
of its handbook, “Mental Disability Law: A
Primer.” This third edition focuses on sub-
stantive mental disability law topics, high-
lighting and citing the relevant case
decisions and federal legislation over the
past 15 years.

The 75-page booklet explains to legal
practitioners how to represent and com-
municate with persons who have mental
disabilities; the meanings of key medical,
psychological and disability-related termi-
nology; and reasons attorneys or advocates
would want to represent disabled clients as
part of their legal practices.

The Primer is designed for lawyers, ad-
vocates and judges new to this area of law,
law students, and graduate students and
professionals in related disciplines.

Issues examined in the Primer include
determination in employment; housing and
other social services; the right to treatment
and the right to refuse treatment; the right to
education; involuntary civil and criminal
commitments; outpatient commitment; sub-
stitute decision-making, including guard-
ianship; and professional liability.

Single copies of the Primer are available
for $10; for orders of 10 or more, the charge
is $6.50 per copy. There is-a $3 charge per
order for postage and handling. Checks
should be made payable to “ABA/FJE,” and
orders or inquiries should be directed to the
ABA Commission on the Mentally Dis-
abled, 1800 M Street NW, Suite 200, Wash-
ington, D.C. 20036.

EDITOR’S NOTE: Review copies of “Mental Dis-
ability Law:" A Primer” are available by contacting
Patricia McCormick at (202) 331-2240.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal
ethics advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer
from the Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline: http://www.utahbar.org/?s=ethics+hotline
Information about the formal Ethics Advisory Opinion process: www.utahbar.org/opc/rules-governing-eaoc/.

RESIGNATION WITH DISCIPLINE PENDING

On November 21, 2018, the Utah Supreme Court entered an
Order Accepting Resignation with Discipline Pending
concerning Gary J. Anderson, for violation of Rules 8.4(c) and
8.4(d) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Anderson was convicted of Communications Fraud, a
Second Degree Felony. Mr. Anderson devised a scheme or
artifice to defraud a man or to obtain from him money,
property, or anything of value by means of false or fraudulent
pretenses, representations, promises, or material omissions,
and communicated directly or indirectly with the man by any
means for the purpose of executing or concealing the scheme
or artifice.

RESIGNATION WITH DISCIPLINE PENDING

On September 4, 2018, the Utah Supreme Court entered an
Order Accepting Resignation with Discipline Pending
concerning Matthew S. Dunkley, for violation of Rules 1.15(a)
and 1.15(d) (Safekeeping Property), Rule 8.4(b) and 8.4(c)
(Misconduct) of the Rules of Professional Conduct.

In summary:

A couple retained Mr. Dunkley to represent them in a personal
injury case. The couple were paid their portion of the settlement
funds but learned that Medicare liens had gone to collections.

The couple reached out to Mr. Dunkley on several occasions
and they were told that the problem was being handled, but
ultimately they were forced to pay the liens themselves. The
couple reached out to the Nevada State Bar and a grievance was
initiated. Mr. Dunkley addressed the grievance and issued
payment to the couple. Mr. Dunkley also issued a check for the
remaining outstanding amount owed for the Medicare liens. The
check for the Medicare liens was returned for insufficient funds.

The Nevada State Bar subpoenaed Mr. Dunkley’s bank records
and determined that he was consistently transferring large sums
of money from his attorney trust account to his operating
account for purposes of funding a gambling addiction and other
expenses. Mr. Dunkley had hundreds of mobile and internet
transfers to his operating account. These transfers were in round
numbers and the majority of them did not identify a case or
reason for the transfer. A corresponding analysis of Mr. Dunkley’s
attorney trust account similarly revealed dozens of corresponding
repetitive withdrawals of cash, some of which occurred at
casinos. An overall analysis of the funds in the attorney trust and
operating accounts show that Mr. Dunkley’s activities resulted in
the misappropriation of client funds. Upon the Nevada State
Bar’s most recent subpoena of Mr. Dunkley’s attorney trust
records, they found that Mr. Dunkley continued unauthorized
mobile and internet banking transfers to his operating account,
demonstrating that despite treatment, he continued to engage in
misconduct that resulted in harm to his clients.

be of service to you, so please call her.

801-257-5515 | Disciplinelnfo@UtahBar.org

Discipline Process Information Office Update

What should you do if you receive a letter from Office of Professional Conduct explaining you have become the subject of a Bar
complaint? Call Jeannine Timothy! Jeannine will answer all your questions about the disciplinary process. Jeannine is happy to
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RESIGNATION WITH DISCIPLINE PENDING

On October 25, 2018, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning Julie
C. Molloy, for violation of Rule 1.1 (Competence), Rule 1.3
(Diligence), Rule 1.4(b) (Communication), Rule 1.15(d)
(Safekeeping Property), Rule 8.4(b) (Misconduct), and Rule
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Molloy practiced in Massachusetts. She was hired to represent
a client in a personal injury case arising from a vehicle accident.
Ms. Molloy informed the client that the fee was twice the actual
amount for the accident reconstruction specialist (expert). The
client paid the fee, which was deposited into Ms. Molloy’s trust
account. Ms. Molloy paid the expert and diverted the other
portion for her own purposes unrelated to the client. The expert
required an additional fee after completing the report. The
client gave Ms. Molloy a check for the remaining balance which
she deposited into her trust account. Ms. Molloy did not pay the
expert, even after receiving invoices for payment. Ms. Molloy
did not inform the expert of the trial date or request that he
testify and told her client that the expert was unavailable for
trial. The jury returned a verdict favorable to the opposing party.

The expert filed a small claims action and obtained a default
judgment against Ms. Molloy. Ms. Molloy entered into a payment
plan with the expert. Ms. Molloy made one payment however,
the check was dishonored, and she made no further payments.

Ms. Molloy was retained to represent a second client in a divorce
matter. The client paid a retainer that was deposited into Ms. Molloy’s
trust account. Ms. Molloy used the funds for her personal or
business purposes unrelated to the client’s divorce matter. Ms.
Molloy requested an additional amount of money from the client,
which the client paid. Ms. Molloy deposited the money into her
checking account and used the money for her personal purposes.
Ms. Molloy did not file the client’s complaint for divorce. The
client requested a receipt for the second payment of funds and
an itemized statement and accounting of the retainer funds. Ms.
Molloy did not respond. The client discharged Ms. Molloy and
again requested an accounting of the retainer funds and a
refund of the remaining retainer. Ms. Molloy did not respond.

RECIPROCAL DISCIPLINE

On October 22, 2018, the Honorable James D. Gardner, Third
Judicial District Court, entered an Order of Reciprocal Discipline:
Disbarment, against Robert R. Morishita, disbarring Mr. Morishita

\olume 37 Mo,

for his violation of Rule 1.1 (Competence), Rule 1.3 (Diligence),
Rule 1.4(a) (Communication), Rule 1.5 (Fees), Rule 1.15(a)
(Safekeeping Property), Rule 1.16(d) (Declining or Terminating
Representation), Rule 8.4(b) (Misconduct), Rule 8.4(c)
(Misconduct), and Rule 8.4(d) (Misconduct) of the Rules of
Professional Conduct.

In summary:
On March 9, 2018, the Supreme Court of the State of Nevada issued
an Order disbarring Mr. Morishita from the practice of law.

In August 2009, a client retained Mr. Morishita for the writing
and filing of a provisional patent. The client paid Mr. Morishita
and in August 2010 the patent was filed with the United States
Patent and Trade Office (USPTO). In January 2016, Mr.
Morishita informed the client that a Notice of Allowance for the
patent was pending requiring an issuing fee. The client paid Mr.
Morishita. Mr. Morishita stopped communicating with the client
and abandoned his case.

The client contacted the USPTO office and was informed that the
one and only office action was in March 2012 and because no
response was received, the application was abandoned in
October 2012. Mr. Morishita forged communication from
USPTO in an effort to mislead the client into believing that the
patent application was progressing.

In February 2017, the Nevada State Bar was contacted by a
manager of storage units regarding Mr. Morishita’s abandoned
storage unit. The Nevada State Bar visited the unit and found
hundreds of files. Most of the files from the storage unit were
very old, but around forty-two files were no more than seven
years old. The application number for each file was entered into
the USPTO database. About fourteen of the forty-two files had an
“abandoned status.” The Nevada State Bar contacted each
individual who had an “abandoned” application. Three
applicants indicated that they had no knowledge that their
application had been abandoned.

SUSPENSION

On September 25, 2018, the Honorable Patrick W. Corum,
Third Judicial District, entered an Order of Suspension, against
Carlos J. Clark, suspending his license to practice law for a
period of six months and one day. The court determined that
Mr. Clark violated Rule 1.1 (Competence), Rule 1.3 (Diligence),
Rule 1.4(a) (Communication), Rule 1.4(b) (Communication),
Rule 1.15(b) (Safekeeping Property), Rule 1.15(d) (Safekeeping
Property), Rule 1.15(e) (Safekeeping Property), and Rule



8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

The case involved Mr. Clark’s handling of cases for two separate
clients. The first client retained Mr. Clark to represent him in a
Worker’s Compensation claim. The client was awarded a
temporary total disability payment as well as past and future
reasonable and necessary medical expenses for the treatment of
his injury. The payment for the client’s temporary total disability
was sent to Mr. Clark on the client’s behalf. The client received
the money but was not provided a complete accounting.

Two years later, the same client retained Mr. Clark to represent
him in a personal injury claim for the injuries and damages he
sustained as a result of an automobile accident. Mr. Clark
settled the client’s personal injury claim with the insurance
company for the at-fault party and the client’s under-insured
motorist claim. Mr. Clark received all of the funds from the
insurance companies and told the client that he would pay all
outstanding bills with the settlement funds. Mr. Clark did not
provide any written accounting to the client, did not inform the
client of the exact amount of the settlement funds and did not
inform the client of the amount of attorney’s fees or costs. Mr.
Clark provided payments over several months to the client but
not all of the medical providers were paid. Collections actions
were initiated against the client because of outstanding medical
bills. A default judgment was entered against the client and the
court entered a Writ of Continuing Garnishment.

The OPC sent a Notice of Informal Complaint to Mr. Clark. Mr.
Clark did not respond.

The second client retained Mr. Clark to represent her in a
personal injury claim for the injuries and damages she
sustained as a result of an automobile accident. Mr. Clark sent a
settlement demand to the insurance company concerning the
client’s claim but did not forward the offer to his client. One day
after the statute of limitations for the client’s claim expired, Mr.
Clark filed a civil lawsuit against the at-fault driver on behalf of
the client. The court entered an order dismissing the case for
failure to serve the defendant. The client repeatedly contacted
Mr. Clark requesting information on the status of her case. In
each of those instances, Mr. Clark either failed to respond or
responded by indicating that he would get back to her at a later
time to provide information on her case. Mr. Clark did not
inform the client that the case had been dismissed instead he
informed her that her claim had been preserved because the
case had been filed within four years of the date of the accident.

The OPC sent a Notice of Informal Complaint to Mr. Clark. Mr.
Clark did not respond.

PROBATION

On September 28, 2018, the Honorable Glenn R. Dawson,
Second Judicial District Court, entered an order of discipline
against Mark L. Carlson, placing him on probation for a period
of fifteen months or until conditions, including payment of
restitution of $ 96,953.48 for contingency fees taken on

ROBERT J.
ATTORNEY DISCIPLINE DEFENSE

When your reputation is at stake, the right choice is critical.

Sometimes the best defense is a good offense. When your reputation or your livelihood is in
danger - you need a litigator — not a brief-writer, not an old-school-gentleman, but a litigator.
An aggressive and experienced litigator, who started his career in the courtroom
and who will spare no effort in your defense.

Because I understand what is at stake.

BARRON

311 South State Street, Ste. 380 | Salt Lake City, UT 84111

801-531-6600 | robertjbarron@att.net
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Personal Injury Protection (PIP) claims, are met based on Mr.
Carlson’s violation of Rule 5.4(a) (Professional Independence
of a Lawyer) of the Rules of Professional Conduct. The court
also entered two public reprimands against Mr. Carlson for his
violations of Rule 1.5(a) (Fees) and Rule 1.5(c) (Fees) of the
Rules of Professional Conduct. The probation has ended.

In summary:

Mr. Carlson became a partner with a firm in 2012. When he was
a partner, Mr. Carlson knew that compensation of some paralegals
at the firm included a percentage of the fees obtained from
clients on whose cases the paralegals had worked. The practice
started at the end of 2012 and ended around March 2014.
Further, Mr. Carlson authorized the firm to pay a non-lawyer
marketer 2% of attorneys’ fees obtained from some of the
clients whom she referred to the firm.

Starting in 2012, the firm accepted exclusively personal injury
cases. PIP benefits are mandated by statute and are paid regardless
of who was at fault in causing the accident by an individual’s
automobile insurance carrier. Mr. Carlson was aware of the
firm’s initial policy to calculate attorney fees in contingency fee
cases after adding the PIP benefits to the total settlement amount.
Later, Mr. Carlson’s partner analyzed the attorney fees on the total
settlement for reasonableness based on the amount of work
performed on the entire case and not specifically the amount of
work performed to obtain PIP benefits to determine whether to
deviate from the agreed upon policy of taking a contingent fee
on PIP benefits. The court analyzed ten cases that would be the
focus of evidence related to Rule 1.5(a) and concluded that Mr.
Carlson was charging a contingent fee to collect benefits from
the firm’s clients’ own insurers while engaged on a contingent
fee basis to handle personal injury claims against third parties.
The court concluded that none of the clients whose cases were
presented to the court were at risk of having their PIP benefits
denied and that the benefits obtained in the cases were obtained
by routine filing and collection efforts, and that the recovery of

the benefits was never uncertain or disputed, and it was
improper for Mr. Carlson to charge a contingent fee on benefits
for which there was never a risk of non-recovery.

In one case, the firm took a contingency fee without a written
fee agreement specifying the percentage to be paid.

Mitigating Factors:

Absence of prior record of discipline; Absence of dishonest or
selfish motive; Good faith effort to make restitution; Cooperative
attitude; Inexperience in the practice of law; Good character
and reputation; Interim reform; and Remorse.

Aggravating Factors:
Pattern of misconduct and Multiple Offenses.

PROBATION

On September 28, 2018, the Honorable Glenn R. Dawson,
Second Judicial District Court, entered an order of discipline
against R. Matthew Feller, placing him on probation for a period
of fifteen months or until conditions, including payment of
restitution of $96,953.48 for contingency fees taken on
Personal Injury Protection (PIP) claims, are met based on Mr.
Feller’s violation of Rule 5.4(a) (Professional Independence of
a Lawyer) of the Rules of Professional Conduct. The court also
entered two public reprimands against Mr. Feller for his
violations of Rule 1.5(a) (Fees) and Rule 1.5(c) (Fees) of the
Rules of Professional Conduct. The probation has ended.

In summary:

Mr. Feller had comparable managerial authority at a firm with
another attorney. A third attorney became a partner in the firm
in 2012. Compensation of some paralegals at the firm included
a percentage of the fees obtained from clients on whose cases
the paralegals had worked. The practice started at the end of
2012 and ended around March 2014.

ETHICS FOR LAWYERS: How to Manage
Your Practice, Your Money, and Your Files.
Annual OPC CLE
January 23, 2019 | 8:00 am — 12:30 pm.

4 hrs. Ethics CLE Credit. $150.

To register visit: https:/services.utahbar.org/Events/
Event-Info?sessionaltcd=19 9094.

Join us for the OPC Ethics School
March 20, 2019 | 9:00 am — 3:45 pm.

Utah Law & Justice Center
645 South 200 East, Salt Lake City

5 hrs. Ethics CLE Credit, 1 hr. Prof./Civ.

Cost $245 on or before March 6, 2019,
$270 thereafter.
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Starting in 2012, the firm accepted exclusively personal injury
cases. PIP benefits are mandated by statute and are paid regardless
of who was at fault in causing the accident by an individual’s
automobile insurance carrier. Mr. Feller and his partner made
the firm’s initial policy to calculate attorney fees in contingency
fee cases after adding the PIP benefits to the total settlement amount.
Later, Mr. Feller’s partner analyzed the attorney fees on the total
settlement for reasonableness based on the amount of work performed
on the entire case and not specifically on the amount of work
performed to obtain PIP benefits to determine whether to deviate
from the agreed upon policy of taking a contingent fee on PIP
benefits. The court analyzed ten cases that would be the focus of
evidence related to Rule 1.5(a) and concluded that Mr. Feller was
charging a contingent fee to collect benefits from the firm’s clients’
own insurers while engaged on a contingent fee basis to handle
personal injury claims against third parties. The court concluded
that none of the clients whose cases were presented to the court
were at risk of having their PIP benefits denied and that the benefits
obtained in the cases were obtained by routine filing and collection
efforts, and that the recovery of the benefits was never uncertain or
disputed, and it was improper for Mr. Feller to charge a contingent
fee on benefits for which there was never a risk of non-recovery.

In one case, Mr. Feller took a contingency fee without a written
fee agreement specifying the percentage to be paid.

Mitigating Factors:

Absence of prior record of discipline; Absence of dishonest or
selfish motive; Good faith effort to make restitution; Cooperative
attitude; Inexperience in the practice of law; Good character
and reputation; Interim reform; and Remorse.

Aggravating Factors:
Pattern of misconduct and Multiple Offenses.

PROBATION

On September 28, 2018, the Honorable Glenn R. Dawson,
Second Judicial District Court, entered an order of discipline
against Thaddeus W. Wendt, placing him on probation for a
period of fifteen months or until conditions, including payment
of restitution of $96,953.48 for contingency fees taken on
Personal Injury Protection (PIP) claims, are met based on Mr.
Wendt’s violation of Rule 5.4(a) (Professional Independence of
a Lawyer) of the Rules of Professional Conduct. The court also
entered three public reprimands against Mr. Wendt for his
violations of Rule 1.5(a) (Fees), Rule 1.5(c) (Fees), and Rule
1.15(d) (Safekeeping Property) of the Rules of Professional

Conduct. The probation has ended.

In summary:

Mr. Wendt had comparable managerial authority at a firm with
another attorney. A third attorney became a partner in the firm
in 2012. Compensation of some paralegals at the firm included
a percentage of the fees obtained from clients on whose cases
the paralegals had worked. The practice started at the end of
2012 and ended around March 2014.
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Starting in 2012, the firm accepted exclusively personal injury
cases. PIP benefits are mandated by statute and are paid regardless
of who was at fault in causing the accident by an individual’s
automobile insurance carrier. Mr. Wendt and his partner made the
firm’s initial policy to calculate attorney fees in contingency fee cases
after adding the PIP benefits to the total settlement amount. Later, Mr.
Wendt analyzed the attorney fees on the total settlement for
reasonableness based on the amount of work performed on the
entire case and not specifically on the amount of work performed
to obtain PIP benefits to determine whether to deviate from the
agreed upon policy of taking a contingent fee on PIP benefits. The
court analyzed ten cases from the time period in question that would
be the focus of evidence related to Rule 1.5(a) and concluded
that Mr. Wendt was charging a contingent fee to collect benefits
from his clients’ own insurers while engaged on a contingent
fee basis to handle personal injury claims against third parties.
The court concluded that none of the clients whose cases were
presented to the court were at risk of having their PIP benefits
denied, that the benefits obtained in the cases were obtained by
routine filing and collection efforts, that the recovery of the
benefits was never uncertain or disputed, and it was improper
for Mr. Wendt to charge a contingent fee on benefits for which
there was never a risk of non-recovery.

In one case, the firm took a contingency fee without a written
fee agreement specifying the percentage to be paid. In three
cases, Mr. Wendt failed to promptly deliver funds to which third
parties were entitled. The funds were delivered after the
non-payments were discovered.

Mitigating Factors:

Absence of prior record of discipline; Absence of dishonest or
selfish motive; Good faith effort to make restitution; Cooperative
attitude; Inexperience in the practice of law; Good character
and reputation; Interim reform; and Remorse.

Aggravating Factors:
Pattern of misconduct and Multiple Offenses.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m.
for fast, informal ethics advice. Leave a detailed message describing the problem and within
a twenty-four-hour workday period, a lawyer from the Office of Professional Conduct will
give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:
www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

www.utahbar.org/opc/rules-governing-eaoc/.

Information about the formal Ethics Advisory Opinion process can be found at:

ADMONITION

On November 16, 2017, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violating Rules
1.16(d) of the Rules of Professional Conduct.

In summary:

The attorney was appointed to represent a client in his appeal. The
client requested a copy of the client’s trial file and appellate file.
The attorney told the client he would provide the trial transcripts
and associated notice of appeal once the opening brief was filed.
The court of appeals issued 2 memorandum decision affirming
the district court’s decision. Approximately three months later
the court of appeals wrote to the client acknowledging the
client’s difficulties obtaining the file and provided the client with
a copy of the appellate file. The attorney failed to return case
files to the client after requests from the client.

PUBLIC REPRIMAND

On November 16, 2017, the Chair of the Ethics and Discipline
Committee for the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Alan R. Stewart for violating
Rule 1.3 (Diligence), Rule 1.4(a) (Communication), and Rule
1.8(a) (Conflict of Interest: Current Clients: Specific Rules) of
the Rules of Professional Conduct.

In summary:

Mr. Stewart was retained by a client to represent the client in a property
dispute with the client’s neighbor. Approximately three months later
the court ordered the parties to attend a session of mediation.

Three more months passed and Mr. Stewart filed a request for
hearing on the client’s verified motion for additional preliminary
orders. Counsel for the defendants informed Mr. Stewart that
the defendants in the case would be out of the country for the

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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summer and requested the hearing be scheduled after their
return. The client was not informed that the defendants would
be out of the country, and was not informed concerning the
agreement Mr. Stewart had with the defendants’ counsel.

Approximately ten months later and more than a year after the
client retained Mr. Stewart, the court issued an order to show
cause. Mr. Stewart did not inform the client about the order to
show cause.

Two months later the client loaned Mr. Stewart an amount of
money while he was still representing the client. Mr. Stewart did
not advise the client in writing to seek advice of independent
counsel concerning the loan while he was still serving as the client’s
counsel. The client did not give informed consent in writing
regarding the loan transaction and the full terms of the loan.

Mr. Stewart failed to move the case forward within a reasonable
timeframe, and instead caused time delays and frustrations for the
client. Mr. Stewart failed to adequately disclose dates and times
of court dates, and failed to adequately explain developments in
the case to the client. Mr. Stewart failed to move the case forward
which resulted in an order to show cause. Mr. Stewart accepted
a loan from the client without disclosing a conflict and advising
the client to obtain independent counsel.

Aggravating factors:
Prior bar actions.

No mitigating factors.

Discipline Process
Information Office Update

Eighty attorneys contacted the Discipline Process
Information Office for assistance and information during
2017. Jeannine Timothy is ready and available to explain
the disciplinary process to all attorneys who find
themselves the subject of a Bar complaint. Give Jeannine a
call with all your questions about the disciplinary process.

801-257-5515
Disciplinelnfo@UtahBar.org
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PUBLIC REPRIMAND

On October 24, 2017, the Honorable Barry G. Lawrence, Third
Judicial District Court entered an Order of Reciprocal Discipline:
Public Reprimand against Richard P. Gale for his violation of
Rule 8.4(d) (Misconduct) of the Rules of Professional Conduct,
and is based upon discipline before the United States Tenth
Circuit Court of Appeals (Tenth Circuit).

In summary:

The Tenth Circuit issued an Order of public admonishment on
April 12, 2017, for Mr. Gale’s failure to comply with the court’s
deadlines, rules, and directives, and his failure to adequately
represent his client, which are inconsistent with the standards
of practice for the Tenth Circuit.

The Tenth Circuit’s public admonishment is equivalent to a
public reprimand in Utah.

There were no aggravating or mitigating circumstances.

PROBATION

On October 16, 2017, the Honorable Mark S. Kouris, Third
Judicial District Court, entered an Order of Probation, against
Eliza R. Van Orman, placing her on probation for a period of
eighteen months or until the end of the criminal probation,
whichever comes first, for Ms. Van Orman’s violation of Rule
8.4(b) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Van Orman drove or operated a motor vehicle while having
a blood alcohol level of 0.08 or above and caused bodily injury to
another. Ms. Van Orman pleaded guilty to a Class A Misdemeanor
of driving under the influence of alcohol and was sentenced to
probation for eighteen months in Third District Court.

The following mitigating factors were found: absence of prior record
of discipline; absence of a dishonest or selfish motive; timely good
faith effort to make restitution or to rectify the consequences of
the misconduct involved as Ms. Van Orman paid the victim an
amount to cover medical expenses; cooperative attitude towards
the proceedings; and remorse.

There were no applicable aggravating factors.

DISBARMENT

On November 3, 2017, the Honorable Royal I. Hansen, Third
Judicial District Court, entered an Order Lifting Stay and Imposing
Disbarment based upon the November 2, 2015 Findings of Fact,
Conclusions of Law and Order of Disbarment, disbarring Susan
Rose from the practice of law for her violations of Rule 1.1
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(Competence), Rule 1.7(a) (Conflict of Interest: Current Clients),
Rule 3.1 (Meritorious Claims and Contentions), Rule 3.2 (Expediting
Litigation), Rule 4.2(a) (Communication with Persons Represented
by Counsel), Rule 8.2 (Judicial Officials), and Rule 8.4(d)
(Misconduct) of the Rules of Professional Conduct. The
misconduct was predicated on conduct in two cases.

In summary:

In the first matter, Ms. Rose filed a lawsuit in the Navajo Tribal
Court against numerous individual defendants and San Juan County.
The tribal court issued an order granting the relief requested
and directing defendants to pay an amount as a fine per day for
each day the mandate was not carried out. Ms. Rose sought to
enforce the order of the tribal court in the federal courts.

Ms. Rose filed a Complaint in the United States District Court for
Utah on behalf of her clients to enforce the Navajo Tribal Court’s
order. The claims in the Complaint included civil rights violations,
RICO claims, federal antitrust claims, mail fraud, witness tampering,
interference with commerce by threats, claims under the Freedom
of Access to Clinic Entrances Act, Health Care Quality Improvement
Act, Emergency Medical Treatment and Active Labor Act, and the
Medical Bill of Rights. The Complaint included numerous state
law torts, contract claims, and federal common law claims. The
Complaint also sought the entry of sweeping declaratory judgments
and writs of mandamus that would require audits of federal
funds expended by the county for the previous ten years, an IRS
audit of payroll tax withholding, the convening of a federal grand
jury investigation, and the immediate seizure or sequestration of
the defendant entities’ financial records by U.S. Marshals.

Throughout Ms. Rose’s representation of the plaintiffs and over
a period of several years, Ms. Rose filed numerous pleadings
and claims in the District Court and in the Tenth Circuit Court of
Appeals that were found to be frivolous and which contained
inaccurate information. Ms. Rose also filed a constant stream of
motions, corrections to motions, amendments to motions, filed
corrected and amended motions after the opposing parties had
filed their responses, filed lawsuits in other courts, and filed
appeals that were found to have no basis.

At one point, Ms. Rose communicated with and attempted to
represent a person she named as a defendant in the same case,
whose interests were directly adverse to those of Ms. Rose’s
client, and whom she knew to be represented by counsel. In the
same matter, Ms. Rose filed 2 motion to recuse a judicial official
and in the memoranda supporting the motion, Ms. Rose made
disparaging remarks about the judge’s integrity and qualifi-
cations with reckless disregard as to the truth or falsity of the
statements. In addition, Ms. Rose failed to understand the law

or follow the Rules of Civil Procedure, the local rules, and the

Rules of Professional Conduct. Ms. Rose unnecessarily delayed
litigation to the detriment of the parties and the judicial system,
and failed to make reasonable efforts to expedite the litigation.

In the second matter, Ms. Rose represented a client in a grandparent
visitation case. Ms. Rose filed an appearance in the case and asked
for additional time to answer the complaint, which was filed in state
court. When the request was denied, Ms. Rose filed a motion to
stay the proceedings. The court set a hearing for oral argument
on the motion to stay. The morning of the hearing, Ms. Rose faxed
a letter to the court indicating she would not attend the hearing due
to an order from the tribal court that stated anyone appearing in
the state court would be subject to confinement for a year or a
$5,000 fine. Also on the day of the hearing, Ms. Rose filed an
objection to the proceedings. In addition, Ms. Rose initiated a
lawsuit in federal court on behalf of the minor child of her client
against the grandparents. The state court went forward with the
hearing, but Ms. Rose did not appear. The court issued an order
and in the order indicated the quality of pleadings filed in the
case on behalf of Ms. Rose’s client suggested that her counsel
was only marginally competent, if that, to practice law in Utah.
The court directed the clerk to make copies of the pleadings
and submit them to the Utah State Bar Office of Professional

Facing a Bar Complaint?

TODD
WAHLQUIST

Has spent nearly a decade involved
in the attorney discipline process.

Now available to represent attorneys being charged
with violating the Rules of Professional Conduct.

801-349-5577
utahbardefense@gmail.com
4790 Holladay Blvd, Holladay, UT 84117
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Conduct with a copy of his order. The court explained that the
claim that Ms. Rose was forbidden to appear in the matter was
“entirely self-imposed” because Ms. Rose’s client sought and
obtained the restriction on her own. Another hearing was set.
On the same day as the new hearing, Ms. Rose filed a Motion for
Disqualification of the judge. The reviewing judge issued an order
indicating the motion was untimely and ruled that all eleven of the
allegations “fell woefully short of the standard.” Ms. Rose was
sanctioned and ordered to pay attorney fees and submit a report
regarding the standard for judicial disqualification. The grandparents
ultimately dismissed the state court case because they could not
afford to continue after Ms. Rose sued them in federal court,
and then appealed when her claim was dismissed.

In both matters, Ms. Rose’s filings of motions even after being
warned and sanctioned caused significant delays and expense to
the parties and the judicial system.

The following aggravating factors were found: dishonest or selfish
motive; pattern of misconduct; multiple offenses; obstruction of
the disciplinary proceedings by intentionally failing to comply
with rules or orders of disciplinary authority; submission of false
evidence, false statements, or other deceptive practices during the
disciplinary process; refusal to acknowledge the wrongful nature

of misconduct involved either to the client or to the disciplinary
authority; and, lack of good faith effort to make restitution or to
rectify the consequences of the misconduct involved.

RESIGNATION WITH DISCIPLINE PENDING

On November 22, 2017, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning
Andrew A. Stewart, for violation of Rules 8.4(b) and Rule
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Stewart was charged with eight counts of Making and Uttering
a False Prescription and three counts of Obtaining a Prescription
under False Pretenses, all are third degree felonies in violation of
Utah Code section 58-37-8. Mr. Stewart pled guilty to five counts
of Falsify/Forge/Alter a Prescription of a Controlled Substance, all
class A misdemeanors. The facts of Mr. Stewart’s conviction based
on a guilty plea were as follows: Mr. Stewart obtained prescriptions
for a controlled substance from two providers without disclosing
to either physician that the other was prescribing the same
controlled substance to him. Mr. Stewart intentionally made false
or forged prescriptions by “whiting out” the dates on the original
prescriptions, photocopying them, and inserting new dates by hand.

CARR | WOODALL

ATTORNEYS AT LAW

10808 S. River Front Pkwy, Suite 175
South Jordan, Utah

(801) 254-9450
www.carrwoodall.com

We welcome two new attorneys to handle your Appeals and Professional Licensing:

Deborah Bulkeley is an experienced appellate attorney who served a judicial clerkship
for the Hon. Carolyn B. McHugh at the Utah Court of Appeals and worked for the
Criminal Appeals Division of the Utah Attorney General’s Office. Deborah can handle
your appeals or act as a consultant to help guide you through the process.

Blithe Cravens is licensed in Utah, California, and Kansas. She brings nearly two decades
of jury trial and litigation experience as a former prosecutor for the Los Angeles DA’s
Office and Senior Trial Counsel for the State Bar of California. Her practice focuses on

attorney discipline proceedings, DOPL professional licensing issues, and family law.

Family Law | White Collar Criminal Defense | Appeals
Estate Planning | Landlord/Tenant | QDROs | DOPL Discipline
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Discipline Corner

ADMONITIONS
1. An attorney was admonished pursuant
to Rule 3.3(a) (4) (Candor Toward the
Tribunal) for having garnished a debtor’s
wages in excess of the judgment. The
attorney secured the first writ of
garnishment on December 19, 1990. He
subsequently obtained a second writ of
garnishment on January 4, 1991 by
profrering an Affidavit which failed to
account for that part of the judgment that
had been satisfied by the prior garnishment.

PRIVATE REPRIMAND

1. An attorney was privately reprimanded
for violating Rule 1.3 (Diligence) for
failure to exercise reasonable diligence in
representing a client in a Chapter 7
bankruptcy action filed on May 26, 1989.
After the initial filing, the client needed to
include additional creditors and on June
19, 1989 paid a fifty ($50.00) change fee
and submitted to the attorney the list of the
creditors to be added. However the
attorney misplaced the list. He was
provided a second list but failed to amend
the petition resulting in the garnishment of
the client’s wages and bank accounts in
February of 1990. The attorney filed a
motion to reopen the matter in March of
1990 but failed to appear at the hearing.
His subsequent motion was heard and
denied on July 2, 1990. The attorney was
also reprimanded for violating Rule 1.4(b)
(Communication) for failure to explain to
the client that the subsequent filing of a
Chapter 13 would provide the discharged
creditors in the Chapter 7 a second
opportunity to file a claim for payment
under Chapter 13. In mitigation, the Board
of Commissioners of the Utah State Bar
considered the attorney’s admission and
the fact that he has personally paid some
of the debts omitted in the Chapter 13 and
has further offered to pay any outstanding
debts that should have been included in
the Chapter 13.

2. An attorney was privately reprimanded
for violating Rule 1.3 (Diligence) for
failure to exercise reasonable diligence in
representing a client in a civil action
involving the wrongful conversion of
property. The attorney was retained in
1986 but failed to commence an action
prior to the expiration of the statute of
limitations. The attorney was further

reprimanded for violating Rule 1.4(a)
(Communication) for failure to keep the
client informed as to the status of the case.
In mitigation, the Board of Commissioners
of the Utah State Bar considered the
$7,000.00 restitution paid by the attorney.
In aggravation. the Board considered the
aftorney’s prior disciplinary history
involving sanctions for matters of neglect.

SUSPENSIONS

1. On December 30, 1991, Elizabeth Joseph
was suspended from the practice of law for
a period of one (1) year for having
commingled the $20,000.00 wrongful death
settlement of Ramona Denham Crandall
with her personal funds in violation of
Disciplinary Rule 9-102(A) (prohibiting
commingling), Rule 9-102(A) (1) (noti-
fication of receipt of funds), Rule 9-102(B)
(3) (maintain records and provide
accounting), Rule 9-102(B) (4) (promptly
paying clients). In mitigation, the Hearing
Panel and the Board of Commissioners of
the Utah State Bar considered the fact that
Ms. Joseph has made restitution and her
conduct was reflective of her loyalty to an
extended polygamous family in a poly-
gamous community which conflicted with
her loyalty to her client. In aggravation, the
Board considered that Ms. Joseph made
restitution only after being ordered by the
Sixth District Court. The Bar was awarded
its costs in litigating the matter.

RULE CHANGE ALERT DISCIPLINE
AND SANCTIONS
Rule VII of the Procedures of Discipline
of the Utah State Bar was recently amended
by adding the following subparagraph:
(K) Resignation with Discipline Pending.

1. An attorney who is the subject of
an investigation for allegations of profes-
sional misconduct may resign from the bar
of the State of Utah with the consent of
the Supreme Court and upon such terms
as the Court may impose for the protection
of the public prior to an adjudication of
the charges.

2. The attorney wishing to resign under
the provisions of this rule shall submit to
the Court a sworn “Petition for Resig-
nation with Discipline Pending” substan-
tially similar to Appendix A of the
Procedures of Discipline of the Utah
State Bar, wherein the attorney:

(a) Admits the facts upon which
all charge(s) are based;

(b) Admits the charge(s) constitute
protessional misconduct;

(c) States the resignation is freely
and voluntarily tendered and that it
is being submitted without coercion
or duress;

(d) Verifies he or she is fully aware
of the implications of submitting the
resignation;

(e) Acknowledges the disciplinary
matter, including the contents of the
resignation, shall become part of the
court record available to the public
and that notice of the Resignation
with Discipline Pending shall be pub-
lished in the Utah Bar Journal;

(f) Acknowledges and agrees to
comply with all provisions of Rule
XVIII(a), (b) and (d) of the Procedures
of Discipline of the Utah State Bar
including notification to clients, dispo-
sition of client files and client funds.

(g) A copy of the petition shall be
served upon Bar Counsel unless Bar
Counsel’s consent is indicated by his
signature affixed thereto.

3. Upon receipt of the Petition with-
out the consent of Bar Counsel indicated
thereon, the court shall notify Bar
Counsel of the petition and Bar Counsel
may proffer in writing such matters of
fact or argument as he may desire within
twenty (20) days. The Court shall then
enter its order accepting or rejecting the
tendered resignation or taking such
other action as it deems necessary.

4. The Court, upon accepting the
Resignation, shall enter an Order of
Discipline specifying the effective date
of the resignation and containing any
additional or alternative terms and con-
ditions deemed appropriate including
conditions precedent to readmission to
the bar.

5. Any attorney whose resignation
under this Rule is accepted may not apply
for readmission to the bar of the State of
Utah until 5 years after the effective
date of the resignation unless the Supreme
Court has specified a shorter period of
time in the Order of Discipline. An
attorney seeking readmission must
comply with any conditions and qualif-
ications set by the Supreme Court in the
Order of Discipline and the requirements
of Rule XXI, READMISSION AND
REINSTATEMENT, of the Procedures
of Discipline of the Utah State Bar.

18
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Notice of Petition for Reinstatement

On January 10, 2000, Frank J. Falk filed a Petition for Rein-
statement and Pursuant to Rule 25 of the Rules of Lawyer
Discipline and Disability, Civil Number 980906892 MI, the
Honorable William B. Bohling, Third Judicial District Court,
presiding. Pursuant to Rule 25 (Reinstatement Following a
Suspension of More Than Six Months; Readmission) of the
Rules of Lawyer Discipline and Disability, the Office of Profes-
sional Conduct (“OPC”) hereby gives notice of the Petition.
Any individuals wishing to express opposition to or concur-
rence with the Petition should file notice with the District
Court within thirty days of the date of this publication.

On December 22, 1997, pursuant to a Discipline by Consent
and Settlement Agreement, the Honorable Anne M. Stirba

entered an Order of Discipline Suspension against Frank J.
Falk, a Salt Lake City attorney. Mr. Falk was ordered
suspended for a period of one year. The suspension was
stayed and Mr. Falk was ordered to be on supervised proba-
tion for one vear.

On July 17, 1998, pursuant to a Discipline by Consent and
Settlement Agreement, the Honorable Leon A. Dever entered
an Order of Discipline Suspension (Stayed) against Frank J.
Falk. Mr. Falk was ordered suspended for one year following
his December 22, 1997, suspension. The suspension was
stayed and Mr. Falk was placed on supervised probation for
one year.

L state and federal judges, some of the best in the land.

A Fond Farewell to a Wonderful Life in a Noble Profession

And it, indeed, has been a wonderful life in what, indeed, is
a noble profession. After forty-five years at the Bar, I have
decided to fade away from the active practice of the law and
to yield to younger and more competent lawyers before
failing memory and lower tolerance for stress cause me to
become an embarrassment to the firm and to the Bar.

I feel extremely fortunate in having begun the practice:

1. Before electric typewriters, copying machines, dictating
equipment, calculators, computers, fax machines, and
more recently, e-mail and the Internet.

2. When the Bar was so small that every member knew
every other member.

3. When patent law was the only true specialty and almost
every lawyer was a general practitioner.

4. Before the federal bureaucracy had invaded nearly every
aspect of our professional lives.

5. When lawyers were more counselors than “hired guns.”

6. Before the billable hour created great inefficiencies in
the delivery of legal services.

7. Before airlines became our primary mode of interstate
travel.

Also, I am extremely fortunate to have witnessed:
1. The growth of the Bar, in numbers and competence.
2. The growth in the number and stature of our outstanding

3. The competence and professionalism of this vast new
crop of lawyers with so very few buffoons and unethical
practitioners.

4. The tremendous technical advances made in travel,
communications and law practice management.

5. The advances made and the services now petformed by
the Utah State Bar, the Utah Bar Foundation, the Salt Lake
County Bar Association, and the American Bar Associa-
tion and its many affiliated organizations.

6. The revision of federal tax laws to permit better financial
and retirement planning for lawyers.

7. The tremendously favorable impact that the Rule of Law
has made in strengthening personal liberties for hun-
dreds of millions of people.

8. And finally, the marvelous camaraderie of my former
partners, associates, and staff members at the firm.

In bidding fond farewell, I would like to thank all who have
made this wonderful life in this noble profession possible
for me. To name each of you out there who have made this
possible would take volumes. You are family members,
teachers, advisors, partners, colleagues, adversaries and
judges, all of whom have contributed to make my profes-
sional life so enjoyable.

Thank you all
Keith E. Taylor
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Insurance agent makes
the most wanTED list.

Scott Buie, CLU, is wanted for
providing needed income protection
5COTT BUIE, CLU to members of the Utah Bar

i

‘ Association. Scott knows that an
(B01) 556-1056  unexpected illness or disability can
disrupt, even destroy your family’s lifestyle. He can help
you protect what you've earned with a disability income
insurance policy from Standard Insarance Company.
Contact him today for more information.

STANDARD INSURANCE COMPANY
People. Not just policies®

Standard Insyrance Company’s Disability Income
Insurance Products are endorsed by the Utah Bar
Association. Members are eligible for discounted rates.




Discipline Corner

DISBARMENT

On December 12, 1997, the Utah
Supreme Court issued an opinion reversing
the Second District Court of Utah’s sus-
pension of Jean Robert Babilis, and stating
that disbarment was the appropriate sanc-
tion for Babilis’s misconduct. Babilis
violated Rules 1.4 (b) (Communication),
1.5 (Fees), 1.13 (Renumbered in 1995 as
Rule 1.15) (Safekeeping Property), 3.3
(Candor Toward the Tribunal), 7.1 (a)
(Communications Concerning a Lawyer’s
Services) and 8.4 (¢) (Misconduct) of the
Rules of Professional Conduct.

The Utah State Bar appealed a Second
District Court order suspending Babilis
from the practice of law for three years.
The Bar filed a complaint alleging that
Babilis had accepted representation of an
estate in an uncontested probate matter on
the basis of a contingency fee, converted
estate funds to his own use, and lied to his
clients and a court about his handling of
the case. Although the District Court found
that Babilis committed serious violations
of the Rules of Professional Conduct, it
entered an order sanctioning Babilis with a
suspension. On appeal, the Bar asserted
that the trial court, instead of suspending
Babilis, should have disbarred him. Babilis
cross-appealed, arguing that the trial court
should have imposed a lesser penalty than
a three-year suspension. Babilis also con-
tended that the Bar had no right to appeal
the trial court’s disciplinary order.

The Supreme Court held that the Bar
has a right to appeal disciplinary orders
imposed by district courts and that
Babilis’s misconduct warranted disbar-
ment. Moreover, the Court opined:

Intentional misappropriation of a
client’s funds is always indefensible;

it strikes at the very foundation of the

trust and honesty that are indispens-

able to the functioning of the
attorney-client relationship and,
indeed, to the functioning of the
legal profession itself. See In re
-Davis, 754 P2d 63, 66 (Utah 1994);

In re Wilson, 409 A.2d 1153, 1154-

55 (N.J. 1979); Carter v. Ross, 461

A.2d 675, 676 (R.I. 1983); cf. In re

Smith, 925 P.2d 169, 174 (Utah

STATE BAR NEWS

1996). The honesty and loyalty that all
lawyers owe their clients are irrevoca-
bly shattered by an intentional act of
misappropriation, and the corrosive
effect of such acts tends to undermine
the foundations of the profession and
the public confidence that is essential
to the functioning of our legal system.
Lawyers should be on notice that an
intentional act of misappropriation of

a client’s funds is an act that merits

disbarment.

The District Court refused to award resti-
tution, apparently because it decided that the
issne had been litigated and resolved by a
settlement between the client and Babilis.
But the Supreme Court remanded the matter
for the purpose of making factual findings
and awarding an appropriate restitution
designed to compensate the client.

Chief Justice Zimmerman wrote a con-
curring opinion, which provides as follows:

I concur in the court’s opinion.
However, 1 write to note the impor-
tance this court is placing on the terms
of the Standards for Imposing Lawyer
Sanctions and on trial courts adhering
to those standards, both in classifying
conduct for purposes of determining
the presumptive sanction and in assur-
ing that mitigating and aggravating
circumstances are weighed appropri-
ately before any decision is made to
depart from the presumptive sanction.

There is good reason for requiring
adherence to these standards. One of
the failings of the disciplinary regime
as it existed before the present one
was that when sanction recommenda-
tions came to this court from the Bar
Commission, there was no set of stan-
dards that defined the sanction
generally appropriate for any given
type of conduct. That meant that the
Bar’s recommendations had something
of an ad hoc character to them, when
viewed over the years, and that this
court’s action on those recommenda-
tions had a similar character. In the
absence of a detailed set of guidelines,
both the Commission and this court
were left a bit at sea, which raised the
possibility that those similarly situated
might not receive similar sanctions.
This lack of guidelines was noted by
the court and was one of the factors

that prompted the adoption of the

current standards.

Now that we have standards, we
should be vigorous in requiring that
trial courts follow them so that all
concerned know that each judge
across the state before whom disci-
plinary matters are brought is
following the same script. This will
lessen concerns on the part of
lawyers that the sanction imposed in
a given case will depend more on the
judge before whom the matter is
tried than on the nature of the con-
duct; it will increase the confidence
of trial judges that if they follow the
standards, they will not be over-
turned unexpectedly; and it will
lessen the inclination of lawyers to
appeal sanctions in the hope that this
court will idiosyncratically lessen a
sanction that is in accordance with
the standards’ detailed requirements.
These standards are a significant
advance in the effort to treat simi-
larly situated persons similarly,
something that is essential if the
lawyer discipline machinery we have
crafted is to retain the confidence of
the Bar and the public.

For a full copy of the opinion, see In
the Matter of the Discipline of Jean
Robert Babilis, No. 960167, Filed Decem-
ber 12, 1997, at:
http://www.at.state.ut.us/usctx2n.htm.

SUSPENSION

On November 13, 1997, the Honorable
Timothy R. Hanson, Third District Court,
entered an Order of Suspension, suspend-
ing Loren D. Israelsen from the practice of
law for three years for violation of Rule 8.4
(Misconduct) of the Rules of Professional
Conduct. Israelsen was also ordered to
pay the Utah State Bar its costs of prosecu-
tion of the matter, and to attend the Utah
State Bar Ethics School. The Order was
based on a Discipline by Consent entered
into by Israelsen and the Office of Attorney
Discipline.

On October 11, 1996, a Felony Infor-
mation was filed by Jonathan Goldstein,
Assistant United States Attorney for the
Eastern District of Missouri, charging
Israelsen with one felony count of conspir-
acy, in violation of Title 18, U.S.C. §371.

Februalj‘y 1998
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The Felony Information alleges, in
pertinent part, the following:

From on or about September 1, 1988,

and continuing through on or about

March 30, 1992, in the Eastern Dis-

trict of Missouri and elsewhere,

Health Products International, Inc.,

and Loren D. Israelsen, Defendants

herein, together with others known
and unknown to the United States

Attorney, did knowingly and will-

fully combine, conspire, confederate

and agree with each other to enter
and introduce into the commerce of
the United States, imported merchan-
dise by means of fraudulent and false
invoices, declarations, letters, paper
and by means of false written and
verbal statements, in violation of

Title 18, U.S.C. §542(b).

At all times material to the Felony
Information, Israelsen performed work for
Defendant Health Products, Inc., serving
during some part of that period as vice-
i president, general counsel and director, and
retained during some part of that period as
outside legal counsel. At various times
material to the Felony Information,
Evening Primrose Oil (“EPO”) was a sub-
stance marketed by Defendant Health
Products or affiliated companies as a health
food supplement for humans. This product
was manufactured in Surrey, Great Britain
and Nova Scotia, Canada, by a company
named Efamol Limited (“Efamol”). On
February 12, 1985, and continuing through
March 30, 1992, the FDA effected an
import alert regarding the EPO. The pur-
pose of the import alert was to inform
employees of the United States Customs
Service and the FDA that, pursuant to the
decision and authority of the FDA, EPO
would not be permitted importation and
entry into the United States. The import
alert regarding EPO instructed government
agents not only to inspect entry and ship-
ping documents for the product description
“Evening Primrose Oil,” but also to inspect
these documents for other indicia that the
importation contained EPO by other
names. On September 1, 1988, and contin-
uing through March 30, 1992, any
importation of EPO known to the United
States Custom Service or the FDA was
either denied entry into the United States,
was re-exported after entry, or was
destroyed. On approximately six occasions
in May 1988, Health Products, alone or

with an affiliated company, attempted to
import through Chicago, Illinois, certain
shipments of merchandise from Efamol. The
FDA alerted Health Products that all of the
entries were to be refused admission into the
country because they were found to contain
EPO. During the Summer of 1988, in order
to continue importation of EPO, Health
Products developed a plan by which the
identity of the product EPO would be hidden
from the United States Customs Service and
the FDA so that the product could be
allowed entry into the United States. Both
Health Products, Israelsen and others agreed
and conspired to hide the identity of the
product. In his role as vice-president, gen-
eral counsel or outside counsel for Health
Products, Israelsen participated in the plan
to import and distribute EPO into and within
the United States of America.

Israelsen pled guilty to violating Title 18,
U.S.C. §371, Conspiracy to Import by False
Statements; a Class D felony. The United
States District Court for the Eastern District
of Missouri accepted Israelsen’s plea, and
sentenced him to two years of supervised
probation and a fine of $25,000. The Gov-
ernment agreed not to bring any further
charges against Israelsen. The Government
further agreed that mitigating factors
existed, including: Israelsen did not use
sophisticated means; there were no tax
losses to the United States or other losses to
individuals; Israelsen clearly accepted
responsibility for his offense.

Israelsen’s actions consisted of criminal
acts that reflect adversely on his fitness as a
lawyer. Therefore, Israelsen violated Rule
8.4(b) of the Utah Rules of Professional
Conduct. In taking the actions for which he
was convicted, Israelsen should have known
that he was violating his duties and responsi-
bilities as an attorney licensed to practice
law in the State of Utah. As a result,
Israelsen violated Rule 8.4(a) of the Utah
Rules of Professional Conduct. Finally
Israelsen’s actions consisted of conduct
involving deceit or misrepresentation and he
thereby violated Rule 8.4(c) of the Utah
Rules of Professional Conduct.

SUSPENSION
On November 26, 1997, the Honorable
G. Rand Beacham, Fifth District Court,
entered an Order of Suspension, suspending
Thomas A. Blakely, from the practice of law
for three months for violation of Rules
8.4(a) and (b) (Misconduct) of the Rules of

Professional Conduct. Blakely was also
ordered to pay the Utah State Bar its costs
of prosecution of the matter, to attend the
Utah State Bar Ethics School, and to par-
ticipate in and successfully complete a
counseling program for sexual abuse. The
Order was based on a Discipline by Con-
sent entered into by Blakely and the Office
of Attorney Discipline.

In August 1996, Blakely summoned his
client to his office to have her sign some
papers. The client was facing criminal
charges for theft. During the consultation,
Blakely made sexual advances towards his
client. Blakely terminated his sexual
advances when he heard a noise in his outer
office. The client later filed a complaint
with the St. George Police Department.

On November 20, 1996, Blakely was
charged with one count of Forcible Sexual
Abuse, a second-degree felony. On March
7, 1997, Blakely entered a plea of No Con-
test in Abeyance to the charge of Gross
Lewdness, a Class A misdemeanor. The
period of abeyance is eighteen months.

ADMONITION

On November 19, 1997, an attorney was |

admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rules 1.7(b) (Conflict of
Interest: General Rule) and 8.4(d) (Miscon-
duct) of the Rules of Professional Conduct.

The attorney represented a client in a
custody/visitation matter involving the
client’s children from a former marriage.
In July and August of 1995, the attorney
acted unprofessionally when he hugged his
client’s wife without her consent. The
attorney’s conduct adversely affected the
attorney-client relationship.

On June 6, 1996, a Screening Panel of
the Ethics and Discipline Committee voted
to direct the Office of Attorney Discipline
to file a formal complaint in District Court
against the attorney. The Panel also recom-
mended that the attorney be issued an
admonition in lieu of formal charges being
filed if he attended psychiatric counseling and
the Utah State Bar Ethics School. Because
the attorney attended counseling sessions
with a Jicensed clinical psychologist and
also attended and successfully completed
the Utah State Bar Ethics School, the attor-
ney stipulated to an Admonition.

ADMONITION
On December 4, 1997, an attorney was
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admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rules 1.3 (Diligence) and
1.4 (Communication) of the Rules of Pro-
fessional Conduct.

In August 1991, an attorney was
retained by a client and his family to repre-
sent them in an action against doctors and
a hospital for the wrongful death of the
client’s mother. The attorney proceeded
with the prosecution of the wrongful death
claim, including presenting the case for
pre-litigation panel review and attempting
to locate experts to testify as to negligence
and causation. The attorney had difficulty
locating credible experts, and enlisted the
aid of another firm. Neither the attorney
nor the second firm could find an expert
who would testify. On more than one occa-
sion, the case was dismissed for lack of
prosecution. The matter was dismissed in
1994 and 1995 and re-filed by the attorney
in 1995. The attorney did not inform the

client and his family that the matter had
been dismissed without prejudice. In 1995,
the client attempted on numerous occasions
to contact the attorney, but the attorney
would not call him. In early 1996, the attor-
ney met with the client and his family; the
client and his family decided that they
wanted to try to find an expert on their own.
In January 1996, the attorney wrote the
client a letter stating that the statute of limi-
tations would run on March 30, 1996. In
early 1996, the client and his family
attempted to find an expert to testify, and
located a consulting expert on the east coast
who was of the opinion that the malpractice
case had merit. On March 29, 1996, the
client faxed a letter to the attorney reporting
the family’s progress in finding an expert. In
July 1996 the client sent a letter to the attor-
ney stating that while researching at the
court, he had discovered that the matter had
been dismissed. The letter demanded a writ-
ten response within the month of July 1996.

B
The client consulted another attorney to
explain to him the status of the case. The
client’s new attorney spoke with the origi-
nal attorney but the original attorney did
not withdraw in the matter. [n August
1996, an Order To Show Cause why the
matter should not be dismissed for failure
to prosecute was issued by the Third Dis-
trict Court. A hearing was set for
September 18, 1996 and notice was served
by mail on the original attorney as attorney
for the client and his family. The matter
has now been dismissed.

ADMONITION

On December 4, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rules 1.3 (Diligence) and
8.1 (Bar Admissions and Disciplinary Mat-
ters) of the Rules of Professional Conduct.

On November 26, 1996, the attorney
was retained to represent a client in a
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divorce action filed earlier in 1996 in the
State of Georgia. The attorney was not
licensed to practice law in Georgia. The
attorney prepared an answer for the client
to file pro se in Georgia. The court papers,
served on the client on November 12,
1996, gave notice that there were hearing
dates of November 27, 1996, and January
2, 1997, in Georgia. The attorney informed
the client that he did not think that the
client needed to attend those hearings
| because he did not think that the notice
was appropriate. The attorney told the
client that he would try to get the dates
continued. Thereafter, the attorney left
messages with the client’s wife’s attorney
in Georgia regarding a continuance of the
January 2, 1997 hearing, but never actually
discussed the matter with that attorney. The
attorney did not try to contact the court in
Georgia to obtain a continuance. The client
was not aware that the January 2, 1997,
hearing date had not been continued.
Owing to health reasons and because the
attorney told the client that the client need
not attend the January 2, 1997, hearing, the
client did not attend that hearing. As a
result of his not attending the hearing, the
client was not present to contest his former
wife’s claims and a default judgment was
entered which disadvantaged and damaged
the client.

The default action has not been set aside
primarily because the client has been
unable to afford another lawyer to set aside
| the default or to represent him in a foreclo-
| sure action caused by his former wife’s
failure to make payments on the marital
residence. When asked by the client after the
default to forward his file to him in Georgia,
the attorney failed to do so. Additionally,
the attorney failed to respond to the Office
of Attorney Discipline’s investigation until
August 7, 1997, after the OAD made
requests for information and cooperation.

ADMONITION

On December 4, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rules 1.3 (Diligence) and
1.4 (Communication) of the Rules of Pro-
fessional Conduct.

In September 1995, an attorney was
retained by clients to represent them in an
action against a car dealership and a credit
corporation following the purchase of an
automobile from the dealership. The auto-

mobile had significant repair problems and
was repossessed by the credit corporation
after the clients refused to make further pay-

| ments. On October 24, 1995, the attorney

sent a letter to the car dealership and asked
for a response within ten days, stating that if
the attorney did not hear from the car dealer-
ship, the attorney would “be forced to file a
formal complaint in a court of law seeking
all available remedies, including punitive
damages and attorneys fees.” On November
8, 1995, the attorney had her associate pre-
pare a complaint, but the complaint was
neither filed nor forwarded to the clients.
The clients relocated from Utah to Idaho,
but informed the attorney of their new
address. They attempted to call the attorney,
but the attorney did not return their calls.
The only communications from the attorney
to the clients were monthly billing statements.
The last date of actual contact between the
clients and the attorney was on November 2,
1995, during a conference for which the

clients were billed $75. Because the attorney |

did not respond to their calls, in April 1996
the clients retained an Idaho attorney to con-
tact the attorney on their behalf to find out
the status of their case. The Idaho attorney
sent several letters to the attorney asking for
a response. Finally, the Idaho attorney sent
the attorney a letter on June 18, 1996, con-
firming a telephone conversation
approximately six weeks prior. In that letter,
the Idaho attorney confirmed that the attor-
ney would send a status report to the clients.
The attorney did not send that status report.

PROBATION

On November 19, 1997, the Third Dis-
trict Court entered an Order of Discipline
(Probation) and Limited Disability Status,
filed under seal, placing an attorney on a
limited disability status pursuant to Rule 25
of the Rules of Lawyer Discipline and Dis-
ability. The attorney was placed on
probation for a minimum period of twenty-
four months for violation of Rule 1.1
(Competence) of the Rules of Professional
Conduct.

The attorney admits that she suffers from

| a mental disability known as bipolar person-

ality disorder. Notwithstanding the
attorney’s bipolar personality disorder, she
has functioned as an attorney and counselor
at law without supervision or serious inci-
dent since she was initially issued a law
license in 1989. In February 1996, the attor-
ney undertook the representation of a client

in a domestic relations action which was
tried. Prior to, during and immediately fol-
lowing the trial of this matter, the
attorney’s ability to practice law was
adversely affected by her bipolar personal-
ity disorder in that she was undergoing a
change in medication and during this time
the medication was not effective in allevi-
ating the symptoms of the disorder. Since
that time, the attorney has made substantial
efforts on behalf of the client to request
that the court set aside the Findings of Fact
and Conclusions of Law and Order. She
has admitted to the Bar that her mental

condition may have been a significant fac- |

tor in the client receiving an adverse result
at trial. The Bar has received information
and records from the attorney’s treating
psychiatrist, who confirms that the attorney
was suffering a psychotic break as a result
of her preexisting bipolar personality disor-
der at the time of the client’s trial. The Bar
is further informed by her doctor that the
attorney’s mental condition has been stabi-
lized and she has returned to a functional
state by reason of the administration of a
medication new to her treatment. The attor-
ney has stipulated to probation, during
which time she will report to two supervis-
ing attorneys.

Food and Clothing
Drive Participants
and Volunteers

We would like to thank all participants,
volunteers and the executives of the Utah
and Salt Lake County Bar Associations for
their assistance and kind support in this

year’s Food and Clothing Drive. Through |

these persons’ efforts, this was the most
successful Drive we have had during the
eight years we have been in existence. Over
four truck loads of food and clothing and
several thousand dollars were contributed
and distributed to the participating shelters.
The bulk of the clothing was delivered to
the Rescue Mission, which has a policy of
promptly distributing donated items to
homeless families and individuals. The
generosity of all in contributions in kind
and effort reflected the spirit of Christmas.

Leonard W. Burningham
Toby Brown
Sheryl Ross
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Discipline Corner

PROBATION
On November 27, 1995, the Third Judicial

Pursuant to the Order of Discipline entered
in the above matter by Judge William B.

DISBARMENT

On January 4, 1996, the United States
| District Court for the District of Utah,
Central Division disbarred A. Paul
Schwenke from the practice before that
court based upon the court record of the
disbarment proceedings In re Schwenke,
865 P.2d 1350 (Utah 1993), cert. denied,
115 S.Ct. 93 (1994).

In 1985, Schwenke represented Caren
Serr in a personal injury action. In 1987,
Serr and her husband Ron Serr filed a com-
plaint with the Office of Bar Counsel (“the
Bar”) alleging that Schwenke had violated
the Rules of Professional Conduct by mis-
appropriating approximately $100,000 in
the course of settling Serr’s personal injury
case. The matter was then held in abeyance
pending the outcome of civil litigation
between the parties. .

On September 19, 1989, the parties
entered into a stipulation in the third district
court in which Schwenke agreed to a
$100,000 judgment against him based on
fraud, not dischargeable in bankruptcy. The
hearing panel found that pursuant to the
$100,000 stipulated judgment entered by
third district court, Schwenke had paid
$250 and conveyed a Duchesne County
property valued at $2500 to Serr, leaving a
balance of $97,250. The panel recom-
mended that Schwenke be disbarred and
that he make restitution to Serr in the
amount of $97,250. On December 1, 1993,
the Utah Supreme Court affirmed the order
of disbarment and payment of restitution.

INTERIM SUSPENSION

On December 29, 1995, the Fourth
Judicial District Court placed Stott P.
Harston on interim suspension from the
practice of law. This action was taken as a
consequence of the Bar having received
approximately 16 complaints from
Respondent’s clients. The substance of the
complaints are that Mr. Harston accepted
the complainants as clients, accepted a fee,
and then failed to provide any meaningful
legal services, return phone calls, appear at
hearings, or advise the clients as to the sta-
tus of their cases. He will remain on interim
suspension until further order of the court.

District Court entered an Order of Discipline
Reprimanding John M. Bybee and placing
him on unsupervised probation for one year
to commence on or about December 31,
1995, which is the day following termination
of his probation in a prior disciplinary mat-
ter. The Order was entered puarsuant to a
Discipline by Consent for violating Rules
1.3, 1.4(a), and 1.4(b) of the Rules of
Professional Conduct of the Utah State Bar.
On or about November 1992, a client
retained Mr. Bybee to collect back due child
support. Respondent failed to serve the ex-
husband with appropriate documents until
approximately June, 1993 and failed to
attend hearings that had been scheduled for
March and May, 1993. On July 13, 1993, the
court awarded the client a judgment, how-
ever, Respondent did not prepare an appro-
priate order to submit to the court for
signature until December, 1993. During the
period of time Respondent represented this
client, he failed and refused to take or return
her telephone calls, failed to advise her that
certain hearings on her case had been post-
poned, that he would not attend those hear-
ings, and he failed and refused otherwise to

| keep her advised of the status of her case.

ADMONITION

On December 18, 1995, the Chair of the
Ethics and Discipline Committee Admon-
ished an attorney for violating Rule 1.4(a)
and 1.4(b), Communication, of the Rules of
Professional Conduct based upon the recom-
mendation of a Screening Panel of the Ethics
and Discipline Committee. Respondent was
retained on or about March 30, 1994 to rep-
resent the clients in a landlord tenant matter.
The case was tried on December 2, 1994,
Thereafter Respondent failed to properly
advise his clients of the Final Judgment in
the matter.

NOTICE OF PETITION
FOR REINSTATEMENT
IN THE MATTER OF DISCIPLINE
OF JAMES N. BARBER
CIVIL NO. 930903956
THIRD DISTRICT COURT

On December 8, 1995, James N. Barber
filed a Petition for Reinstatement to the prac-
tice of law in Utah pursuant to the terms of
Rule 25 of the Rules of Lawyer Discipline.

Bohling, Mr. Barber was suspended from
the practice of law for a period of 2 1/2
years beginning on July 6, 1993, for violating
Rule 8.4 of the Code of Professional Conduct.
He is eligible for reinstatement upon order
of the district court on completion of the
following conditions: (1) the payment of
restitution to all complainants; and (2) the
completion of all the terms and conditions
imposed by Rule 25 of the Rules of Lawyer
Discipline, including attending Ethics
School, successfully passing the Multistate
Professional Responsibility Examination
and not violating the order of suspension.

Also pursuant to the Order of Discipline,
after reinstatement, Mr. Barber shall be
placed on probation for an additional 2 1/2
years during which time he will be under
the direct supervision of attorneys approved
by the Bar who will have access to all of
Mr. Barber’s client files and will make
monthly reports to the Office of Attorney
Discipline regarding his case load and each
of his clients.

Rule 25 of the Rules of Lawyer
Discipline requires that notice of the
Request for Reinstatement be sent to all
complainants and published in the Utah
Bar Journal, and that any individual who
opposes or concurs with Mr. Barber’s
Petition for Reinstatement may file notice
of their opposition or concurrence with the
Honorable William B. Bohling of the Third
District Court, 240 East 400 South, Salt
Lake City, Utah 84101, within 30 days of
publication.

ATTENTION:
All State, County and
Municipal Courts and
Civil Practitioners

Pursuant to Utah Code Ann. § 15-1-4,
the postjudgment interest rate for judg-
ments entered between January 1, 1996 and
December 31, 1996 is 7.35%. This rate
does not apply to judgments based on law-
ful contracts specifying an interest rate
agreed upon by the parties or to judgments
for which a statute specifies another rate of
interest.
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PRIVATE REPRIMANDS

An attorney was privately reprimanded
for violating Rule 1.4(a) and Rule 8.1(b)
of the Rules of Professional Conduct of
the Utah State Bar, by failing to return his
client's numerous telephone calls regard-
ing the collection matter for which the at-
torney had been hired to defend the client,
for failing to acknowledge that the client
had deliveied the documents the attorney
had requcsted, for failing to return the cli-
ent's file to the client within 10 days as
requested by the client after being termi-
nated as counsel, and for failing to re-
spond to inquiries from the Office of Bar
Counsel regarding the matter.

PUBLIC REPRIMAND

On December 4, 1990, Thomas P. Vuyk
was publicly reprimanded for violating
Canon 1, DR 1-102(A)®6) and Canon 6,
DR 6-101(A)(3) Canon 7, DR7-101 (A)2)
and Canon 7, DR7-101(A)(3) of the Re-
vised Rules of Professional Conduct of the
Utah State Bar, with respect to two client
matters. Both matters pertain to Mr.
Vuyk's private practice, and occurred be-
tween 1978 and 1984. In the first matter,
Mr. Vuyk was retained to represent a cou-
ple in taking whatever action necessary to
prevent a foreclosure of their home. After
a year and a half, the home was fore-
closed, and Mr. Vuyk informed the clients
that he would be unable to assist them fur-
ther. Mr. Vuyk alleged that the checks the
clients had paid to him for payment on the
home had been returned for insufficient
funds. Subsequently, the clients filed a
malpractice action against Mr. Vuyk,

which Mr. Vuyk settled. With respect to
the second client, Mr. Vuyk was retained
to represent a couple in an action against a
contractor for certain defects in the con-
struction of their summer home. Mr. Vuyk
prepared but did not file a complaint on
behalf of the clients, ultimately resulting
in the action being barred by the statute of
limitations. Subsequently, Mr. Vuyk exe-
cuted a promissory note in favor of his
clients in the amount that Mr. Vuyk be-
lieved they would have been awarded in
the underlying lawsuit. Checks issued by
Mr. Vuyk in payment on the promissory
note were presented for payment by the
clients and were returned for insufficient
funds, although Mr. Vuyk had requested
that the clients refrain from cashing the
checks until notified that funds had been
deposited to cover them. Mr. Vuyk subse-
quently settled with the clients for an
amount less than the face value of the
promissory note.

SUSPENSION

Based upon a stipulation between coun-
sel, on December, 4, 1990, C. DeMont
Judd Jr. was suspended from the practice
of law for two years, which suspension is
stayed for three years pending successful
completion of probation, for violation of
Canon 1, DR 1-102(A)(4), Canon 6, DR 6-
101(A)(3), Canon 6, DR 6-101(A)(2),
Canon 5, DR 5-105(B), Canon 2, DR 2-
106(A), and Canon 7, DR 7-101(A)(2) of
the Revised Rules of Professional Conduct
of the Utah State Bar and Rule 1.3, Rule
1.4(a) and Rule 8.4(d) of the Rules of Pro-
fessional Conduct of the Utah State Bar,

Discipline Corner

for matters involving four separate clients.
In the first matter, Mr. Judd represented a
corporation as well as the president of the
corporation in plea bargaining a criminal
matter, accepting a plea bargain for his in-
dividual client to the detriment of his cor-
porate client, without obtaining the appro-
priate consent from all parties. In a second
matter, Mr. Judd was retained to represent
a couple in quieting title to a parcel of
property, and subsequently was able to ob-
tain possession for the clients, but never
completed the quiet title matter. On a third
matter, Mr. Judd was retained to pursue a
claim on behalf of a woman against her
deceased husband's estate, but failed to
make progress on the matter, failed to
communicate with the client, and failed to
respond to inquiries from the Office of Bar
Counsel. On the fourth matter, Mr. Judd
was hired to initiate and pursue a post-
divorce child custody modification pro-
ceeding, subsequently neglecting the mat-
ter and neglecting to communicate prop-
erly with his client for approximately two
years. The sanction was mitigated by the
fact that Mr. Judd, during the relevant time
periods, was suffering from major depres-
sion and dysthymia, and has sought the
services of the Lawyers Helping Lawyers
Committee of the Utah State Bar, and is
currently in treatment.

REINSTATEMENTS
On December 4, 1990, Douglas M.
Brady was reinstated to the practice of law
in the State of Utah, subject to serving a
two- year probation under the direct super-
vision of an attorney licensed to practice
in the State of Utah.
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STATE BAR NEWS

Atits regularly scheduled meeting of No-
vember 17, the Bar Commission received
the following reports and took the actions
noted:

1. Approved the minutes of the October
27 meeting.

2. Accepted the resignation of member
Neil R. Porter.

3. Accepted with regret the resignation of
Christine A. Burdick as Bar Counsel.

4. Re-affirmed Bar support for legis-
Iation to increase federal judicial salaries.

5. Approved nominees to the Board of
Utah Legal Services.

6. Received a report from Lawyers Help-
ing Lawyers Committee; authorized special
fund-raising by the Committee.

7. Received Executive Director’s report,
noting various administrative items, a pos-
sible strategy for future fund-raising for the
Law and Justice Center, and the petition
filed with the Supreme Court to change the
dues cycle. Re-affirmed indemnification

Bar Commission Highlights

policy of the Bar. Denied staff recommend-
ation to upgrade one staff position from
part-time to full-time.

8. Received a report by Dr. Amir Nos-
hirivan regarding his activities in the inter-
national law community, and his request for
licensing of foreign-trained lawyers.

9. Received a report of the Legislative
Affairs Committee, including approval of
John T. Nielsen as new Bar Legislative
Representative. Approved Bar support for
bill to amend Uniform Limited Partnership
Act.

10. Received Budget and Finance report.
Reviewed Client Security Fund and
monthly financial reports. Noted excess ex- ,
pense on litigation budget and need for
mid-year budget adjustments. Approved a
procedure to maintain fund in separate bank
account.

11. Received status report on 1990 An-
nual Meeting. Re-affirmed practice of an-
nual report presentations and awards.

12. Received internal affairs report, not-

ing incidental administrative items and re-
viewing program for Mid Year Meeting.

13. Received Admissions report. Ap-
proved a re-admission application, list of
applicants who had passed the October at-
torney bar exam, and incidental MPRE
waivers. Rejected an appeal from prior den-
ial of a re-admission application.

14. Received the monthly report of the
Office of Bar Counsel, approving or other-
wise reviewing discipline matters as are
reported in the Bar Journal.

15. Reviewed the status of pending liti-
gation,

16. Received report of the ADR Com-
mittee.

17. Referred a Letter to the Editor to the
Bar Journal Editor.

A full copy of the minutes of this and
other meetings of the Board of Bar Com-
missioners is available for inspection by
members of the Bar and the public at the
Office of the Executive Director.

PRIVATE REPRIMANDS

1. An attorney was privately repri-
manded for violating Rules 8.4(c) and (d)
for conduct involving dishonesty and con-
duct prejudicial to the administration of
justice by filing a frivolous lawsuit against
his minor son’s dentist in an attempt to avoid
payment of a judgment which the dentist
had taken against the attorney for past-due
dental bills. The sanction was aggravated by
the attorney’s failure to respond to the
Screening Panel’s requests for information.

2. For violation of Rules 1.1 and 1.3 for
failure to provide competent representation
and failure to act with reasonable diligence,

Discipline Corner

an attorney was privately reprimanded for
failing to counsel his client as to her alterna-
tives with respect to delinquent bankruptcy
payments, failing to give his client suf-
ficient notice of an upcoming bankruptcy
hearing, and failing to notify her that her
bankruptcy had been dismissed when she
did not attend the hearing.

3. For failing to pursue a modification of
his client’s bankruptcy payments as re-
quested, for failing to attend the client’s
bankruptcy hearing, for failing to notify the
client that the bankruptcy had been dis-
missed, and for failure to return the client’s
numerous telephone calls requesting infor-

mation, an attorney was privately repri-
manded for violating Rules 1.3 and 1.4(a)
and (b). The sanction was aggravated by the
attorney’s prior discipline history of similar
neglect.

PUBLIC REPRIMANDS

1. On September 19, 1989, Dean Becker
was publicly reprimanded for violating
Rules 1.3 and 1.4(a) by failing to initiate a
lawsuit on behalf of his clients for approxi-
mately seven months although promising on
several occasions to do so, and by failing to
respond to his client’s numerous inquiries as
to the status of the matter.

February 1990
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

OFFICE OF THE CLERK
NOTICE TO THE BAR AND THE PUBLIC

ADMINISTRATIVE FEE ASSESSMENT FOR COURT
REGISTRY FUNDS PLACED IN INTEREST-BEARING ACCOUNTS

As a result of new appropriation authority from the Congress, and with the
approval of the Judicial Conference of the United States—the policy-making body for
the Judicial Branch of the United States Government—the Director of the Admin-
istrative Office of the U.S. Courts has established an assessment for funds that are
placed in a United States Court’s registry and that are invested in an interest-bearing
account. The rate of the assessment has been established at an annual 1.5 percent of
the amount held in each case, and the charge is to be paid from interest earnings in
accordance with a detailed schedule to be issued by the Director.

The purpose of the assessment is to cover the costs to the Federal Judiciary of
handling registry funds placed in interest-bearing accounts. The fee shall apply to all
monies and, if applicable, property held in the court registry and invested in
interest-bearing accounts, except unclaimed monies held in accounts for individuals
or persons whose whereabouts are unknown. The fee will be computed at the time of
withdrawal from the date of receipt into the registry through the date of withdrawal
based on the average daily balance in the account. Payment of the fee will be deducted
from the balance on deposit at the time of distribution.

Assessment of this fee will commence on all applicable funds in the court’s registry
that are withdrawn on or after December 1, 1988. To minimize the retroactive impact
of this assessment, funds that were placed in the custody of a Federal Court prior to
September 30, 1988, will be assessed only for the time they are held after that date,
September 30, 1988, to the actual date of withdrawal. Thus, for example, if funds
were invested by the court on July 30, 1979, and withdrawn on January 3, 1989, the
assessment would apply only to the period of October 1, 1988, to January 3, 1989.

Federal Bar Seminar

The Federal Bar Association will present a
seminar on Federal Criminal Law on Feb-
ruary 10, 1989, at the Little America Hotel
in Salt Lake City. The registration fee is $90
for Federal Bar members and $125 for non-
members.

The program will feature a luncheon ad-
dress by the Hon. Bruce S. Jenkins. Other
topics in the day-long seminar include
“Survey and Impact of Recent Tenth Circuit
Criminal Law Decisions” by Hon. Ronald
N. Boyce, “The Ethics of Fees-Forfeiture
and Reporting” by G. Fred Metos, “Bail
Reform Act” by Edward K. Brass, “Grand
Jury Representation for the Uninitiated” by
Samuel Alba, “Recent Developments in
Narcotic Cases” by Michael Stephanian,
“Tax Fraud” by Stewart C. Walz, “RICO”
by Michael Goldsmith, “Search and Seizure
Profiles” by Stephen R. McCaughey, “De-
fense -Contractor Fraud” by Gregory C.
Diamond, “Sentencing Guidelines” (if ap-
plicable) and “Pitfalls of Criminal Trial” by
Judges Greene, Winder, Anderson and
Sam.

For further information, contact C.F.
Soltis at 364-6474.

For additional information, please contact the Office of the Clerk.

Discipline Corner

ADMONITIONS:

1. An attorney was admonished for vio-
lating DR 6-101(A)(3) and Rule 1.3 for
neglect of a client’s probate matter for a
period of over four years.

2. For neglect in failing to appropriately
investigate and researching a client’s prior
bankruptcies so as to be able to properly
advise him, and for failure to appear before
the Screening Panel to discuss the matter
with them, an attorney was admonished for
violating DR 6-101(A)(3) and Rule 1.3.

PUBLIC REPRIMAND:

1. Roland Uresk was publicly repri-
manded for neglect of a legal matter en-
trusted to him in violation of DR
6-101(A)(3), by failing to take steps for a
client to secure money owed to her by her
ex-husband by failing to attach a portion of

the ex-husband’s equity in real estate prior
to its sale.

REINSTATEMENT:

1. Effective December 13, 1988, the
Utah Supreme Court reinstated Phil L. Han-
sen to the practice of law from his prior
Interim Suspension.

Mineral Development
on Indian Lands

The Rocky Mountain Mineral Law Foun-
dation and the A.B.A. Committee on Native
American Natural Resources Law are co-
sponsoring a three-day Special Institute on
Mineral Development on Indian Lands. The
institute will take place on February 15 to
17, 1989, at the downtown Marriott Hotel in
Albuquerque, N.M.

This institute is designed to bring together
the legal and land management issues and
concerns of Indian tribes, industry,
government officials, corporate counsel and
private practitioners relative to the future
course of natural resources development on
Indian lands. The presentations will provide
comprehensive, balanced and objective
practical and legal analyses of current topics
of concern to all parties. This straight-
forward consideration of the unique con-
cerns of the tribes, industry and government
over the development of Indian mineral
resources will be of mutual advantage to all
registrants and participants. .

For additional information, contact the
Rocky Mountain Mineral Law Foundation
at (303) 321-8100.

February 1989
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RESIGNATION WITH DISCIPLINE PENDING

On September 30, 1998, the Honorable Richard C. Howe, Chief
Justice, Utah Supreme Court, executed an Order Accepting
Resignation Pending Discipline concerning Steven Brad Jacobs.
The Petition for Resignation with Discipline Pending was ten-
dered pursuant to Rule 22 of the Rules of Lawyer Discipline and
Disability.

On December 31, 1997, the Office of Professional Conduct
opened an investigation based on information from the Califor-
nia Bar regarding disciplinary measures imposed by the
Supreme Court of the State of California against Jacobs. On
December 10, 1997, the Supreme Court of the State of Califor-
nia entered an order accepting the voluntary resignation with
disciplinary charges pending of Steven Brad Jacobs.

On August 21, 1996, an attorney filed a disciplinary complaint
against Jacobs with the California Bar on behalf of Jacob’s for-
mer client. In November 1994, the client, who lost his foot and
part of his leg while working for the railroad, in anticipation of
receiving a large personal injury settlement, consulted with
Jacobs for the purpose of constructing a family trust. At Jacob’s
direction, an SS-4 was prepared for a limited partnership, but
was not properly filed until February 16, 1995. On December 5,
1994, the client’s family limited partnership entered into a
contract with the law offices of Steven B. Jacobs for the pur-
poses of managing the family financial affairs. Robert Eon
Marshall, identified as the firny’s paralegal and C.FO., Trust
Department, executed the document on behalf of the firm.

Jacobs employed Marshall knowing that he was an ex-convict
who pled guilty to counterfeiting $300,000 and served time in
prison for the counterfeiting and for the unauthorized practice
of law. Other allegations regarding Marshall’s trustworthiness
were noted as well. Marshall embarked on a scheme over
approximately the next eight months to defraud the client of his
funds. The complaint and discovery documentation demon-
strated that Jacobs knew that Marshall was a felon and that he
had served time in prison for crimes involving fraud and deceit,
and both Jacobs and Marshall benefited from misrepresenta-
tions made to the client, and the misuse of the client’s funds. On
June 27, 1997, Jacobs submitted his resignation to the Califor-
nia Supreme Court pursuant to Rule 960, Resignation of

Members of the State Bar with Disciplinary Charges.

Jacobs violated Rule 22(a) (Duty to Notify Disciplinary Counsel
of Discipline) of the Rules of Lawyer Discipline and Disability
when he failed to notify the Utah State Bar of the Disciplinary
Resignation in California.

INTERIM SUSPENSION

On October 28, 1998, the Honorable William A. Thorne, Third
Judicial District Court, entered an Order of Discipline: [nterim
Suspension, suspending Kim David Olsen pending the outcome
of disciplinary proceedings. The Order was entered pursuant to
Rule 19, Rules of Lawyer Discipline and Disability (“RLDD”).

Olsen was convicted of multiple counts of Fraudulently Obtain-
ing a Controlled Substance, a third degree felony and Escape
from Official Custody, a class B misdemeanor. These convictions
reflect adversely on Olsen’s trustworthiness or fitness as a
lawyer within the meaning of Rule 19, RLDD.

ADMONITION

On September 1, 1998, an attorney was admonished and placed
on probation by the Chair of the Ethics and Discipline Commit-
tee of the Utah State Bar for violation of Rule 1.15 (Safekeeping
Property) of the Rules of Professional Conduct. The attorney
was also ordered to attend the Utah State Bar Ethics School. The
Order was based on a stipulation entered into by the attorney
and the Office of Professional Conduct.

On October 8, 1997, the OPC received notification from the
attorney’s bank that a check had been presented for payment on
the attorney’s trust account and that it had caused an overdraft
in the trust account. Previous to this notification, the OPC had
received another notification from the bank stating that checks
presented on August 13, 1997; August 14, 1997, and August 18,
1997, had caused an overdraft in the attorney’s trust account.

At the OPC’s request, the bank forwarded copies of checks
written by the attorney on his trust account which indicated that
the attorney had written checks for his personal or business use.

During the time of the overdrafts in his trust account the attor-
ney charged flat fees for his legal services. The attorney
considered that these flat fees were earned upon receipt of the
fee. The attorney maintained a trust account because he thought
he was required to maintain one.
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Commission
Highlights

During its regularly scheduled meeting of

October 4, 1996, held in Provo, Utah, the

Board of Bar Commissioners received the

following reports and took the actions

indicated.

1. The Board approved the minutes of the
August 26, 1996 Commission meeting.

2. Bar President Steve Kaufman reported
that he attended the New Mexico and
Colorado Annual Bar Conventions.

3. Kaufman indicated that most section
and committee chairs were present at
the recent Bar Leadership luncheon
where he reported on current Bar ini-
tiatives including the public education
campaign.

4. Kaufman reported that during the
recent Bar Commission retreat, two
subcommittees were formed to review
in more detail the Client Security
Fund and Fee Arbitration Rules.

5. The Board voted to accept the Execu-
tive Committee’s recommendation to
raise the threshold for fee arbitrations
heard by one person.

6. The Board appointed Jim Gilson as
chair of the Lawyers Helping Lawyer
Committee.

7. Steve Kaufman indicated that the com-
ment period ends November 15 on the
proposed amendments to Supreme
Court rules.

8. John Baldwin reviewed a request from
a failing Bar examination applicant for
a policy change to allow rereading of
bar examination essay answers when an
examinee receives a score of 128. The
Board voted no to change the policy.

9. Dave Nuffer reported on the recent

meeting of the Electronic Law Project

and indicated that standards will be
reviewed at the next meeting.

Budget & Finance Committee Chair,

Ray O Westergard, reported that the

Budget & Finance Committee met

with Deloitte & Touche to review the

audit results. Westergard noted that the

Bar received a high review and no

exceptions were noted. The Board

voted to accept the 1995-96 audit
report by Deloitte & Touch and to

10.

print a summary in the Utah Bar Journal.
11. Westergard reviewed the August finan-
cial reports including budget highlights
and answered questions.
Executive Director John Baldwin
reported on department activities and
noted that the Law & Justice Center
continues to be busy. He indicated that,
since there has been an amazing
response to the CLE seminar on legal
research on the Internet, several more
seminars are planned to accommodate
everyone interested.
Baldwin reported that Petty Lawden,
Chair of the Legal Assistants Division,
will be proposing Bylaws for this new
division and making an appointment to
the Bar Commission.
General Counsel, Katherine A. Fox,
reported that the number of unautho-
rized practice of law complaints
continues to climb.
Baldwin referred to Carolyn B.
McHugh’s letter of August 20, 1996
requesting the Bar’s support of legisla-
tion to limit the liability for pro bono
attorneys. The Board agreed that Bald-
win should submit the request to the
Legislative Affairs Committee for their
review and recommendation.
Baldwin indicated that accolades con-
tinue to come in on the Centennial Play
and the Executive Committee voted to

12.

13.

14.

15.

16.

present a token of appreciation next
month to Lisa Michele Church to
appropriately thank her for her work.
Debra Moore presented the final
report of the Equal Administration of
Justice Committee. The Board voted
to have the Bar Commissioners take
some time to study the report and vote
to accept or reject the recommenda-
tions at next month’s meeting.

Chief Disciplinary Counsel, Stephen
R. Cochell, reported on current litiga-
tion matters.

Young Lawyers Division President,
Daniel D. Andersen, reported that the
Young Lawyers Division is co-spon-
soring with the YWCA “a week
without violence” which will include
short events, seminars and activities in
coordination with Washington Ele-
mentary School.

James C. Jenkins reviewed the Judicial
Council meeting of September 4. He
noted that voting on the Family Court
issue has been postponed until 1998,
and confirmed Scott Daniels appoint-
ment to the Judicial Performance
Evaluation Committee.

17.

18.

19.

20.

A full text of minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the
Executive Director.

Discipline Corner

SUSPENSION

On November 4, 1996, the Honorable
Tyrone Medley entered an Order of Disci-
pline By Consent suspending Elliott Levine
(“Levine”) from the practice of law for a
period of three (3) years effective September
6, 1995. Levine was also ordered to attend
Utah Ethics School and pay costs.

The attorney discipline case arose out of
two criminal cases in which Levine repre-
sented two defendants in separate cases on
unrelated charges of aggravated murder. In
1987, Levine was appointed to represent
James R. Holland on a capital homicide
charge. In 1990, Levine was appointed to
represent Von Lester Taylor (“Taylor”) in an
unrelated capital murder case.

During Taylor’s death penalty hearing,
Levine attempted to have James Holland

(“Holland”), who was in prison and whose
appeal of the death sentence was still
pending, testify in the Taylor case for the
purpose of comparing Holland’s back-
ground and criminal activities with those
of Taylor to demonstrate that Holland did
not deserve the death penalty. The State
objected to allowing Holland to testify in the
Taylor case, and the trial court excluded the
testimony. Taylor was subsequently sen-
tenced to death, and an appeal was taken
which Levine argued that the trial court
erred in excluding Holland’s testimony.

On appeal in Taylor’s case, Levine argued
that the trial court should have permitted
Levine to present Holland’s testimony to
support an argument that a person such as
Holland “who has committed multiple
murders, had been incarcerated for nearly
his whole life, comes from an abusive
background, and who has little, if any

December 1996
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Court of Appeals Responds to
Appellate Operations Task Force
Report Recommendations

By Marilyn M. Branch, Clerk of the Court

As described in the preceding article by | development of the law, significant consti-
Task Force Chairman Alan Sullivan, the | tutional issues, complex issues of law or
Appellate Operations Task Force has rec- | issues of important or broad public impact.
ommended that the Court of Appeals | Cases which do not meet the foregoing cri-
increase its dispositions of cases at issue | teria but which require a judge-authored
by use of more judge-authored, brief | rather than per curiam disposition, will be
memorandum decisions, issued after con- | disposed of by an unpublished memoran-
sideration by a three-judge panel but | dum decision usually without oral argument.
typically without oral argument. While the | In this regard, as of January 1, 1995, the
judges of the Court of Appeals urge | Court of Appeals will dispense with a for-
approval of the implementing changes to | mal Rule 31 calendar and will ordinarily
the Utah Rules of Appellate Procedure | treat cases which in the past would have
suggested by the Task Force, they believe | been placed on that calendar by memoran-
the findings of the Task Force are so com- | dum decision without oral argument.
pelling as to necessitate immediate action As with a case placed on the court’s oral
to reduce the case backlog. Accordingly, | argument calendar, memorandum decision
the Court of Appeals will implement cer- | cases will be decided by a panel of three
tain changes in its day to day operations in | judges. The memorandum decisions will be
an effort to increase dispositions in a fair | authored by a named judge and will include
and responsible manner, consistent with | the grounds for the result, albeit in summary
the latitude presently provided it under the | terms. On a rotating basis, judges will be
Utah Rules of Appellate Procedure. meaningfully involved in the important

As defined in the report of the Appel- | screening process by which cases are ear-
late Operations Task Force, a “fully | marked for either oral argument or
reasoned opinion” is one in which the | memorandum disposition.
grounds for the decision are fully The court is confident that with the time
explained, the facts of the case are pre- | saved by writing fewer full opinions and
sented in detail, and the applicable law is | hearing argument in fewer cases, its overall
authoritatively reviewed. Consistent with | number of dispositions will increase markedly.
the recommendations of the Task Force, | The judges of the Court of Appeals would
commencing January 1, 1995, the Court of | like to take this opportunity to commend the
Appeals will dispose of appeals by pub- | Task Force members for their hard work
lished, fully reasoned opinion after oral | and dedication, and thank them for their
argument only in those cases involving the | constructive recommendations.

Notice

The Utah State Bar is accepting appli-
cations to fill a staff position to administer
a program to facilitate pro bono services
voluntarily provided by members of the
Bar. The position will oversee a one-year
project intended to encourage and recruit
lawyers to volunteer to represent those on
waiting lists of Utah Legal Services and
Legal Aid of Salt Lake City, and to partic-
ipate in the Third District Court’s Pilot
Domestic Victims Assistance program.

Applicants should be aware that the Bar
is currently soliciting comments from Bar
members regarding their support or criti-
cisms of the project and that the project is
currently authorized by the Bar Comimis-
sion as a one-year pilot which may be
continued past that year depending upon
its success.

Resumes should be sent to John C.
Baldwin, Executive Director, 645 South
200 East, Salt Lake City, UT 84111.
Applicants should be familiar with the
legal profession and the Utah Bar mem-
bership, be highly self-motivated with
excellent written and oral communication
skills, and committed to public service.
Applications will be accepted through
December 30th.

MEMORANDUM

NOTICE OF PETITION with Rule 25 of the Rules of Lawyer Disci-
FOR REINSTATEMENT pline and Disability individuals desiring to
support or oppose this Petition may do so
Clayne 1. Corey has filed a Petition for | within 30 days of the date of the publication
Reinstatement to Practice Law with the | of this edition of the Bar Journal by filing a
Third Judicial District Court, Civil No. | Notice of Support or Opposition with the
940906771. Mr. Corey was suspended | Second Judicial District Court. It is also
from the practice of law on June 28, 1993, | requested that a copy be sent to the Office
by the Utah Supreme Court, for violating | of Attorney Discipline, 645 South 200 East,
Rule 1.3, Diligence, 1.4(a) Communica- | Salt Lake City, UT 84111.
tion, Rule 1.5(a), Fees, and Rule 1.13(b),
Safekeeping of Property. In accordance

MCLE Reminder

Attorneys who are required to comply
with the even year compliance cycle will
be required to submit a “Certificate of
Compliance” with the Utah State Board of
Continuing Legal Education by December
31, 1994. In general the MCLE require-
ments are as follows: 24 hours of CLE
credit per two year period plus 3 hours in
ethics, for a combined 27 hour total. Be
advised that attorneys are required to
maintain their own records as to the num-
ber of hours accumulated. Your
“Certificate of Compliance” should list all
programs that you have attended that sat-
isfy the CLE requirements, unless you are
exempt from MCLE requirements. A Cer-
tificate of Compliance for your use is
included in this issue. If you have any
questions concerning the MCLE require-
ments, please contact Sydnie Kuhre,
Mandatory CLE Administrator at (801)
531-9077.

December 1994
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ADMONITIONS:
(formerly known as
“PRIVATE REPRIMAND”)

On September 14, 1993, an attorney
received an Admonition for violating
Rules 1.3, DILIGENCE, 1.4(a), COMMU-
NICATION, and 1.5(a), FEES, of the
Rules of Professional Conduct of the Utah
State Bar. The Attorney was retained in
May 1992, to represent a client in a
divorce action in which, after the filing of
the complaint, paternity became a con-
tested issue. From June 1992, through
January 1993, the client made twenty-four
(24) attempts to contact the attorney but
was able to speak to the attorney on only
two or three occasions. During the entire
period of representation, June 1992
through March 1993, the attorney sent
only one letter to the client concerning the
status of the case. The attorney failed to
provide any meaningful legal service to
address the paternity issue. The client,
who has since moved out of state and is on
public assistance, had to be placed on a
waiting list for free legal assistance to start
her divorce anew. In addition to the
Admonition, the Ethics and Discipline
Committee recommended that the attorney
make $200.00 restitution payment to the
client. In mitigation, the Ethics and Disci-
pline Committee considered the fact that
the attorney had no prior discipline history
and has since implemented office proce-
dures to prevent similar problems in the
future.

On September 14, 1993, an attorney
received an Admonition for violating
Rules 1.1, COMPETENCE, 3.3(a), CAN-
DOR TOWARD THE TRIBUNAL,
3.4¢c), FAIRNESS TO OPPOSING
PARTY, and 8.4(c & d), of the Rules of
Professional Conduct of the Utah State
Bar. The attorney was retained in July
1992, to represent a client in a diverce
modification action. In October 1992, the
attorney, without service, sought an entry
of default in the Petition to Modify Decree
of Divorce. The clerk of the court notified
the attorney of the Courf’s inability to
enter a default. In aggravation, the Ethics
& Discipling Committee considered the
attorney’s prior discipline history which
includes a Private Reprimand in December
1992, for failure to communicate with the
opposing counsel and communication with

person represented by counsel. The attorney
acknowledges the error and, to some extent,
attributes 1t to unclear instruction from the
Court.

PUBLIC REPRIMAND &
SUPERVISED PROBATION:

On October 26, 1993, Attorney Steven
Lee Payton was publicly reprimanded and
placed on a one (1) year supervised proba-
tion, effective upon entry of the order, for
violating Rule 1.3, DILIGENCE, of the
Rules of Professional Conduct. Mr. Payton
received $1,500.00 in fees and was retained
on August 2, 1988 to represent a client in a
divoree action. Mr. Payton failed to file his
client’s Answer in the divorce action in a
timely manner and consequently his client’s
default was entered. Thereafter, he moved
to set aside the default and represented to
the court that within five days he would file
a memorandum in support of his motion. IHe
failed to do so. Consequently, the court
denied his motion and Mr. Payton’s client
was assessed $350.00 in attorney’s fees for
the opposing party’s expense of having
responded fo the motion. Mr. Payton then
filed a Notice of Appeal. The Court of
Appeal requested that the parties submit
memoranda in support of their respective
positions in response to the Court’s notice
to summarily dispose of the case. Mr. Pay-
ton failed to comply. The Court of Appeals

Utah Appellate Courts
Discontinue ““Brief
Lodging” Policy

The Utah Supreme Court and Court of
Appeals have announced that, effective Jan-
vary 1, 1994, the courts will discontinue the
policy allowing a party to lodge an appellate
brief.

The lodging policy was designed to
allow a party to submit a brief on the due
date, although the brief did not meet all of
the technical requirements of the Utah
Rules of Appellate Procedure (e.g. improper
spacing, inappropriate binding, single rather
than double-sided print). The court consid-
ered the brief timely filed if the party
corrected the errors within five days and
submitted the corrected brief.

The courts have discontinued the policy
because it resulted in confusion regarding
the calculation of time to file a brief.

then affirmed the lower court’s ruling, In
addition to the public reprimand and one
(1) year supervised probation, Mr. Payton
was also ordered to pay restitution in the
amount of $5,000.00 for uncarned legal
fees and to compensate for the adjustment
to the property settlement for the legal fees
incurred by the appellee in responding to
the appeal and pay costs in the amount of
$526.65.

INTERIM SUSPENSION:

On September 24, 1993, James M. Bar-
ber was suspended from the practice of
law pending the appeal of his conviction
on March 9, 1993 in the United States Dis-
trict Court of the District of Utah of
violating 18 U.S.C. 505, Seals of Courts,
and 18 U.S.C. 1503, Obstruction of Justice.
by knowingly forging and counterfeiting
the signature of a judge of the United
States Court of Claims. Mr. Barber’s sen-
tence included confinement for a term of
ten months on each count, to run concur-
rently, fined $1,000.00 and ordered to
make restitution in the amount of
$5,000.00. This conviction resulted when
Mr. Barber signed the name of a judge of
the Court of Claims te a document entitled
Findings of Fact, Conclusions of Law and
Order of Dismissal dated April 16, 1991,
and gave the document to his client repre-
senting it to be genuine.

MCLE Reminder

Attorneys who are required to comply |
with the odd year compliance cycle, will |

be required to submit a “Certificate of
Compliance” with the Utah State Board of
Continuing Legal Education by December
31, 1993. In general the MCLE require
ments are as follows: 24 hours of CLE

credit per two year period plus 3 hours in |
ETHICS, for a combined 27 hour total. Be |
advised that attorneys are required to |
maintain their own records as to the number |

of hours accumulated. Your “Certificate of

Compliance” should list all programs that |
you have attended that satisfy the CLE |
requirements, unless you are exempt from |
MCLE requirements. A Certificate of |

Compliance for your use is included in
this issue. If you have any questions con-
cerning the MCLE requirements, please
contact Sydnie Kuhre, Mandatory CLE
Administrator at (801) 531-9077.
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ADMONITIONS

1. An attorney was admonished pursu-
ant to Rule 8.1(b) of the Rules of Profes-
sional Conduct for not replying for five (5)
months to Bar Counsel's request for infor-
mation regarding a complaint. The attor-
ney was also admonished for violation of
Rule 1.14(d) for failure to promptly return
the corporate books and other documents
over which he asserted no valid lien upon
his termination as counsel. Respondent
was terminated as counsel on or about Au-
gust 14, 1990, but did not return the docu-
ments to his former client until sometime
after the complaint was filed with the Utah
State Bar on September 24, 1990,

2. An attorney was admonished pursu-
ant to Rule 1.3 of the Rules of Profes-
sional Conduct for failure to exercise rea-
sonable diligence and promptness in re-
viewing the accuracy of the proposed
Findings of Fact, and the Decree in a di-
vorce action. These documents were pre-
pared by the opposing counsel on or about
February 19, 1990 and served upon Re-
spondent on or about February 21, 1990.
The proposed Findings and Decree con-
tained significant factual error. The decree
of divorce was entered on February 28,
1990 containing these errors due to Re-
spondent's failure to file an objection with
the court.

PUBLIC REPRIMAND

1. On October 28, 1991, D. Karl Man-
gum was publicly reprimanded for violat-
ing Rule 1.3 and Rule 8.1(b) of the Rules
of Professional Conduct of the Utah State

Bar. Mr. Mangum was retained in May of
1986 to defend a claim for back child sup-
port. Mr. Mangum, subsequently, assigned
the case to an associate in his office. The
client was aware of the fact that an associ-
ate was working on her case but believed
that Mr. Mangum would remain the super-
vising attorney and would be ultimately
responsible for the prosecution of the case.
The court subsequently dismissed the case
with prejudice for failure to prosecute.

In mitigation, the Court considered Mr.
Mangum's acknowledgment of wrongdo-
ing and his reasonable belief that an asso-
ciate was pursuing the case.

2. On October 28, 1991, G. Blaine Davis
was publicly reprimanded for violating
Canon 6, DR 6-101(A)(3) of the Code of
Professional Conduct and/or Rule 1.3 and
Rule 1.4(a) of the Rules of Professional
Conduct of the Utah State Bar. Mr. Davis
was retained in January of 1982 to repre-
sent the estate of the Complainant's father
in a probate action. Mr. Davis failed to
have the appropriate tax returns prepared
and filed for approximately six (6) years;
nine (9) months of which was properly al-
located for the preparation and subsequent
amendments of the returns.

In mitigation, the Court considered the
fact that Mr. Davis reimbursed the estate
for all penalties, reimbursed the Com-
plainant for a portion of his attorney fees
incurred in his attempt to conclude the
matter, and that Mr. Davis has accepted
employment in the public sector and is no
longer engaged in private practice.

Mr. Davis has no prior discipline histo-

ry.

MARK YOUR CALENDARS NOW FOR THE

LITIGATION SUPPORT

"LITIGATION
SERVICES WHERE
AND WHEN YOU

NEED THEM"

Mary H. Mark & Associates
is a local firm with the exper-
tise and 15 years experience
to back you up at any stage
of the litigation process.
Mark & Associates can pro-
vide full litigation support
services or simply augment
your existing in-house litiga-
tion team:

* Computerized litigation
support and data base
design

¢ Document management
and processing

* Free-lance paralegal
support

* Custom litigation soft-
ware

Whether you have an ongo-
ing case that needs a little ex-
tra document work or a large
complex matter on the hori-
zon, Mark & Associates can
provide accurate, economical
and timely service when you
need it!

Mary H. Mark & Associates

Computerized Litigation Consultants
P.O. Box 58687
Salt Lake City, Utah 84158
(801) 531-1723

December 1991
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PRIVATE REPRIMANDS

For violating Rule 8. 1(b) an attorney was
privately reprimanded for knowingly failing
to respond to the Office of Bar Counsel and
the Screening Panel of the Ethics and Dis-
cipline Committee in connection with a dis-
ciplinary matter. The attorney failed to
appear before the Screening Panel and the
Panel at that time voted to subpoena the
attorney. The attorney failed to respond to
the subpoena. After approximately 10
months, the attorney provided documen-
tation to the Screening Panel which re-
sponded adequately to the substantive
allegations of the complaint.

DECEMBER 1990
(Discipline for September 1990)

For violating Rule 8. 1(b) an attorney was
privately reprimanded for failing to respond
to the disciplinary process. Over a period of
12 months, the Office of Bar Counsel, by
written correspondence, requested on nu-
merous occasions that the attorney respond
to the disciplinary process. On each occa-
sion the attorney failed to respond. After
considering the matter, the Screening Panel
requested that the attorney submit monthly
status reports regarding the underlying
complaint. The attorney failed to submit the
monthly status reports.

For violating Canon 6, DR 6-101(A)(3)
and Canon 7, DR 7-101(A)(1) and Rules 1.3
and 1.4(a) an attorney was privately repri-

manded for agreeing in November of 1987
to represent his client in a Petition to Modify
a Decree of Divorce regarding child sup-
port, failing to file the petition until Feb-
ruary of 1988 and subsequently failing to
appear at the Order to Show Cause hearing
in April of 1988. The attorney failed to
schedule a second Order to Show Cause
hearing until September of 1988 after which
hearing, the attorney failed to respond to his
client’s numerous requests for information
resulting in the complaint against the attor-
ney in April of 1989. Trial in the child
support issue was finally set for June of
1990.

Bar Will Hold
Mid-Year Meeting
March 14 to 16
in St. George

The 1991 Mid-Year Meeting of the Bar
will return to St. George, Thursday, March
14 through Saturday, March 16. According
to Ogden attorney Dave Hamilton, Chair-
man of the 1991 meeting, the major thrust
will be to provide useful continuing legal
education for Utah attorneys.

“Our primary focus in this meeting will
be to offer varied, interesting CLE. We have
asked several of the Bar’s sections to par-
ticipate on the committee as we plan our
agenda so that Bar members will have
timely, practical presentations in St. George
to help them fulfill their MCLE
obligations,” Mr. Hamilton said.

In addition to the educational component,
the Mid-Year Meeting in St. George, head-
quartered at the Holiday Inn, will offer a full
array of activities, including golf, tennis and
socials. The Holiday Inn has been recently
expanded, with additional guest rooms and
meeting facilities.

Registration materials will be mailed to
Bar Members after the first of the year.

Mark Your Calendars for the
1991 Meetings of the Utah State Bar
Mid-Year in St. George
March 14 to 16
Annual Meeting in Sun Valley July 3 to 6

Claim of the Month

Lawyers Professional Liability

ALLEGED ERROR AND OMISSION
The Insured neglected to obtain certified

copies of the signed findings within a

reasonable period after the judgment.

RESUME OF CLAIM
Insured attorney successfully defended
his client in a Bench only trial. The court’s
final judgement referred to the “signed find-
ings of fact and conclusions of law in file.”
Several months later the presiding judge
died. In preparing his appeal, the plaintiff
attorney discovered there were no signed
findings in the court file. The judge assigned
to the case refused to sign the deceased
judge’s findings and ultimately the judg-
ment was vacated. The Insured attorney
again represented his client in a re-trial, this
time before a jury, and the plaintiff won a

verdict in excess of $1,000,000.

HOW CLAIM MAY
HAVE BEEN AVOIDED
The Insured should have obtained a com-
plete copy of the judgment, including the
signed findings, soon after verdict. In the
real world, parts of complete judgments

may not be instantaneously available. Thus,
insureds should make written requests to
clerk for those papers. Had this Insured
done so, they may have discovered the find-
ings were unsigned and the problem could
have been corrected by the trial judge.

HOW THE DAMAGE COULD
HAVE BEEN MINIMIZED

The Insured, having discovered that no
signed findings existed and that the judge
was now deceased, should have withdrawn
from the case and advised his carrier of the
potential for a claim against him. Insured
and carrier could then have monitored the
ongoing litigation and, in particular, any
settlement offers from plaintiff. The Insured
and the carrier would then have had the
option of offering to fund a settlement. If
their former client refused such an offer, the
Insured would have been in a strong position
to argue that their liability, if any, in the
malpractice suit was limited to the amount at
which the underlying case could have
settled.

“Claim of the Month” is furnished by
Rollins Burdick Hunter of Utah, Admin-
istrator of the Bar Sponsored Lawyers’ Pro-
fessional Liability Insurance Program.

December 1990
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Attorney Discipline

ADMONITION

On April 17, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.1 (Competence), 1.3
(Diligence), 1.4(a) (Communication), 5.3(b) (Responsibilities
Regarding Nonlawyer Assistants), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In Summary:

An attorney was hired to represent a client in a Social Security
Administration matter. After the briefing schedule was set, the
attorney missed the first deadline to file the brief on behalf of
the client. The attorney asked for an extension and was given
one. The attorney missed the deadline and asked for extensions
six additional times. Ultimately, when the brief was not filed after
the seventh extension of time, the Commissioner filed a Motion
to Dismiss for failure to prosecute the claim. The attorney did
not respond to the Motion to Dismiss on behalf of the client.
The attorney failed to notify his client of the Motion to Dismiss.
The case was dismissed. Although the attorney filed an appeal of
the dismissal, the U.S. District Court upheld the dismissal. The
attorney’s explanation for not filing the pleadings was that he
had delegated preparation of the documents to his paralegal.

ADMONITION

On April 10, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 5.3(a) (Responsibilities
Regarding Nonlawyer Assistants), Rule 5.5(a) (Unauthorized
Practice of Law; Multijurisdictional Practice of Law), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In Summary:

An attorney assisted a nonlawyer in the unauthorized practice
of law. The attorney acknowledged that the nonlawyer had been
in trouble in the past for the unauthorized practice of law. The
attorney was aware that the nonlawyer was using business cards
with the words “Legal Representative” on them. In spite of this,
the attorney agreed to meet with the “clients” of the nonlawyer.
The attorney was aware of at least one letter sent to a client
which by the letterhead implied that the nonlawyer was a lawyer
and wherein the nonlawyer purports to provide legal advice to
a client. The nonlawyer was clearly associated with the attorney.
The attorney failed to supervise the nonlawyer’s activities.

INTERIM SUSPENSION

On March 30, 2009, the Honorable James R. Taylor, Fourth
Judicial District Court, entered an Order of Interim Suspension
Pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability, suspending Richard J. Culbertson from the practice of
law pending final disposition of the Complaint filed against him.

In Summary:

On June 19, 2008, Mr. Culbertson pleaded guilty to and was convicted
of three counts of Communications Fraud — 2nd Degree Felony, Utah
Code Annotated § 76-10-1801, and one count of Pattern of Unlawful
Activity — 2nd Degree Felony, Utah Code Annotated § 76-10-1601.
The interim suspension is based upon the felony convictions.

PUBLIC REPRIMAND
On March 16, 2009, the Honorable Kevin K. Allen, First District
Court, entered an Order of Public Reprimand against Raymond

Mandatory CLE Rule Change

responsibility” be in the area of professionalism and civility.

Rule 14-404. Active Status Lawyers

Effective January 1, 2008, the Utah Supreme Court adopted the proposed amendment to Rule 14-404(a) of the Rules and
Regulations Governing Mandatory Continuing Legal Education to require that one of the three hours of “ethics or professional

() Active status lawyers. Commencing with calendar year 2008, each lawyer admitted to practice in Utah shall complete, during
each two-calendar year period, 2 minimum of 24 hours of accredited CLE which shall include a minimum of three hours of
accredited ethics or professional responsibility. One of the three hours of ethics or professional responsibility shall be in the
area of professionalism and civility. Lawyers on inactive status are not subject to the requirements of this rule.
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N. Malouf for violation of Rules 1.2(a) (Scope of Representation
and Allocation of Authority between Client and Lawyer) and 8.4(a)
(Misconduct) of the Rules of Professional Conduct. Mr. Malouf was
further ordered to attend Ethics School, pay attorneys fees and costs
to the OPC, and turn over disputed funds held in his trust account
to a bankruptcy trustee for resolution of ownership of the funds.

In Summary:

After a car accident, Mr. Malouf was hired to pursue a personal
injury action on his client’s behalf. Mr. Malouf received an offer
from the attorney for the opposing party’s insurance company
to settle the matter for the policy limits. Mr. Malouf advised his
client to accept the settlement offer but his client rejected the
offer. In a later meeting, the client informed Mr. Malouf that he
would get back to Mr. Malouf on whether to or not to settle the
matter. Before the client responded back to Mr. Malouf, Mr. Malouf
accepted the settlement and deposited the settlement funds into
his trust account. Mr. Malouf believed that a better resolution
was not possible. Mitigating factor: Absence of a dishonest or
selfish motive. The Court found that Mr. Malouf acted in what he
thought was in the best interest of his client.

PUBLIC REPRIMAND

On April 10, 2009, the Chair of the Ethics and Discipline Committee of
the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against R. Bradley Neff for violation of Rules 1.15(a)
(Safekeeping Property), 8.1(b) (Bar Admission and Disciplinary
Matters), and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In Summary:

Mr. Neff’s attorney trust account was deficient when a check was
presented for payment. The account was deficient again one
week later. Mr. Neff and his employee each wrote checks from
the account for the same amount. Only one check should have
been written. Mr. Neff determined he was entitled to the excess
money as earned fees. Mr. Neff made this determination without
verifying the account balance or the amount owed to him.
Therefore, Mr. Neff failed to keep his funds separate from those
of his client. Mr. Neff failed to maintain accounting records

for the account. Mr. Neff failed to respond to the OPC’s lawful
request for information.

THAT'S ENTERTAINMENT!

How to grab AND KEEP a jury’s attention

September 16, 2009

8:30 a.m. - 4:45 p.m.
Wyoming State Bar
Annual Meeting

& Judicial Conference .
Roundhouse & Railyards .
Evanston, Wyoming .

courtroom.

wyoming

STATE BAR

Mike Cash WOWED Wyoming attorneys last year, so we invited him back!
Come and spend a few days with your neighbors and learn some tactics that
have proven effective for Cash and others in courts across America.

Don't expect the trite or familiar from Mike Cash - who is also a stand-up comic.
He respects your experience and celebrates your already-proven abilities as a
trial lawyer. Cash’s presentation is designed to take you to the next level in the

Spend a fruitful day with Mike Cash as he explores and exposes:

pre-trial tips that will allow you to shut down your opponent at trial
illuminating direct examinations of witnesses that will hold a jury’s attention
decisive cross-examination, which will unravel a witness

+  show stopping demonstrative evidence

+  closing arguments that move the jury to action

This is just one of many spectacular programs at the Wyoming State Bar
Annual Meeting. For more information, visit www.wyomingbar.org.
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Attorney Discipline

PUBLIC REPRIMAND

On November 26, 2008, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Roy D. Cole for violation
of Rules 1.8(a) (Conflict of Interest: Current Clients: Specific
Rules), 1.15(a) (Safekeeping Property), 1.15(d) (Safe-
keeping Property), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Cole was hired by a client that gave Mr. Cole Power of
Attorney entrusting items of personal property to Mr. Cole. Mr.
Cole accepted property from his client without the proper safe-
guards in place; without keeping records; and without keeping
the client’s property separate from his property. Mr. Cole did
not provide an accounting which was full, accurate, and timely
to his client. Mr. Cole failed to take steps to protect his client’s
interests upon termination of the representation.

SUSPENSION

On November 26, 2008, the Honorable David L. Mower, Sixth
District Court entered an Order of Discipline: Suspension for
one year against Stony V. Olsen for violation of Rules 1.1
(Competence), 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 1.5(a) (Fees), 1.5(b) (Fees),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Olsen was hired to represent a client’s interests in a bank-
ruptcy action by objecting to the debtors’ discharge on the

Lawyer Referral Directory

basis of fraud. Mr. Olsen was paid $1000. Mr. Olsen failed to
provide his client with written notification of the basis or rate
of his fee. Mr. Olsen attended the creditors’ meeting but did

not file the objection. Mr. Olsen did not inform his client that
he did not file the objection and of the subsequent discharge.
After the client received the notice from the bankruptcy court,
the client attempted to reach Mr. Olsen but was not immediately
successful.

Later, Mr. Olsen filed a lien against the debtors’ property on behalf
of his client even though the debtors had filed a bankruptcy
action and their obligations had been discharged. The debtors’
counsel sent a letter to Mr. Olsen and his client informing them
that the lien was improperly filed and demanded its release. Mr.
Olsen’s client was at first unsuccessful in reaching him regarding
the lien. Mr. Olsen did finally release the lien but did not return
unearned attorney fees.

SUSPENSION AND PROBATION

On November 19, 2008, the Honorable Randall N. Skanchy,
Third District Court entered an Order of Discipline: Suspension
of two years and Probation of one year against Russell S. Hathaway
for violation of Rules 1.1 (Competence), 1.2(a) (Scope of
Representation), 1.3 (Diligence), 1.4(a) (Communication),
1.4(a)(2) (Communication), 1.4(a)(3) (Communication),
1.4(a) (4) (Communication), 1.4(b) (Communication), 1.5(a)
(Fees), 1.15(b) (Safekeeping Property), 1.16(a) (Declining or
Terminating Representation), 3.2 (Expediting Litigation), 3.4(c)
(Fairness to Opposing Party and Counsel), 3.4(d) (Fairness

to Opposing Party and Counsel), 8.1(b) (Bar Admission and
Disciplinary Matters), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

On July 1, 2008, the Utah State Bar created a new directory for lawyer referrals. Participation in the introductory “Find a Utah Lawyer
Directory” is voluntary and free of charge. The directory provides potential clients with an on-line listing of each lawyer’s name,
address, admission date, law school, and telephone number within specific geographic areas and practice types as identified by the
search criteria. It includes a lawyer’s email address only if specifically authorized. Lawyers are permitted to list up to five practice
types. You may sign up for the Find a Utah Lawyer Directory at www.utahbar.org/LRS.
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In summary there are six matters:

The six matters involved representation in two post divorce
matters; two civil matters; a civil litigation matter; and a Quali-
fied Domestic Relations matter. In the Qualified Domestic
Relations matter, Mr. Hathaway did nothing after approxi-
mately seven months of representation.

In the divorce matters, Mr. Hathaway had inadequate commu-

nication with his clients; he had none in one case and a failure
to notify of discovery requests in the other case. He also failed
to respond to the discovery requests and motion to compel in

the one divorce case.

In the two post divorce matters he was less than diligent in

his work on the cases and his communication with the cli-
ents. In one case he sent 2 demand letter to the defendant’s
wrong address and after having issues with an assistant, which
affected his communication with clients and representation,
he ceased work on the case; returned the file to the client but
failed to return the retainer. In the second post divorce case,
Mr. Hathaway mailed a demand letter but failed to commu-
nicate to the client on the status of anything else subsequent,
including the failure to give an accounting.

In the civil litigation matters, Mr. Hathaway failed to file a
counterclaim or answer in the case; failed to respond to
discovery and failed to notify his client about the
subsequent order compelling discovery and judgment
for attorney fees. Mr. Hathaway’s client learned of a Default
Judgment entered in the case from the client’s subsequent
attorney.

In four of the six matters, Mr. Hathaway failed to timely
respond to the Office of Professional Conduct’s Notice of
Informal Complaint.

CLARIFICATION

There are two Bruce Nelsons licensed with the Utah State Bar. In
the last edition of the Bar Journal, the attorney discipline listed
a Public Reprimand for Bruce L. Nelson, not to be confused
with Bruce J. Nelson who has not been disciplined.

The Law Office of

SCHATZ, ANDERSON & UDAY, LLC

welcomes

CHARLES R. STEWART

Former Adjunct Faculty
in the Paralegal Studies Program
at Salt Lake Community College

Former Public Benefits Advocate,
Utah Legal Services

LLC

SCHATZ | ANDERSON | UDAY

801-579-0600
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Attorney Discipline

PUBLIC REPRIMAND

On October 23, 2008, the Honorable Robert K. Hilder, Third
District Court, entered an Order of Discipline: Public Rep-
rimand against Samuel J. Conklin for violation of Rules 1.1
(Competence), 1.3 (Diligence), 1.4(a) (Communication), 1.5(a)
(Fees), 1.5(b) (Fees), 1.16(d) (Declining or Terminating Rep-
resentation), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Conklin was hired to protect his client’s current wife’s
assets. Mr. Conklin was given a retainer. Mr. Conklin set up a
trust but would not relinquish the trust documents until he was
paid additional money.

Mr. Conklin was also hired to do paperwork to establish his
client’s current wife’s business. Mr. Conklin made errors in the
Limited Liability Company (LLC) papers. However, Mr. Conklin
failed to address the mistakes he made in establishing the LLC.
Mr. Conklin requested and received additional money. Mr. Conklin
did not give his clients a receipt for the monies. On numerous
occasions Mr. Conklin’s clients requested an accounting of
their funds, but were never given one. Mr. Conklin also failed to
timely respond to the OPC'’s Notice of Informal Complaint.

DISBARMENT

On October 17, 2008, the Honorable James R. Taylor, Fourth
District Court, entered an Order of Discipline: Disbarment
against Troy L. Crossley for violation of Rules 1.1 (Competence),
1.2(a) (Scope of Representation), 1.3 (Diligence), 1.4
(Communication), 1.16(d) (Declining or Terminating
Representation), 3.1 (Meritorious Claims and Contentions),
3.3(a) (Candor Toward the Tribunal), 3.4(a) (Fairness to
Opposing Party and Counsel), 3.4(c) (Fairness to Opposing
Party and Counsel), 8.1(b) (Bar Admission and Disciplinary
Matters), 8.4(c) (Misconduct), 8.4(d) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

In one matter, Mr. Crossley was hired to file a bankruptcy. Mr.
Crossley’s clients asked that the equipment they purchased

for their restaurant be listed in the bankruptcy. Mr. Crossley
informed his clients that the bank could not collect on the
equipment after it was discharged. His clients sold the equipment
back to the dealer they had purchased it from. The bank had a
lien against the equipment and filed an adversary proceeding

seeking a judgment against Mr. Crossley’s clients. Mr. Crossley
put the incorrect amount of the equipment on the bankruptcy.
Mr. Crossley did not explain to his clients how this error could
effect their bankruptcy. Mr. Crossley notified his clients of the
adversary proceedings. Mr. Crossley left the law firm he was
working for and did not notify his clients. Mr. Crossley sent

his clients discovery requests that had been served on him by
the bank. His clients responded and sent the documents back
to Mr. Crossley. Mr. Crossley failed to answer the bank’s discovery
requests and failed to conduct any discovery on behalf of his
clients. Mr. Crossley failed to meet with the bank’s counsel to
discuss the pretrial orders. Mr. Crossley failed to respond to
the proposed Pretrial Order and the subsequent motion to
compel. Mr. Crossley was present when the trial date was set.
Three days before trial Mr. Crossley filed 2 motion to continue.
One day before trial Mr. Crossley filed 2 motion to set aside the
pretrial order arguing that his mistakes were excusable neglect
under the federal rules. Mr. Crossley stipulated, via telephone
conference, that his clients owed the bank over $20,000.00.
Judgments were entered against Mr. Crossley’s clients. The
clients did not approve of the stipulation. Mr. Crossley’s clients
learned of the judgment when they were closing on their home.
When confronted by his clients, Mr. Crossley indicated they had
lost and there was nothing they could do about it.

In the second matter, Mr. Crossley was hired to pursue a discrimi-
nation suit and a bankruptcy. Mr. Crossley failed to include

the discrimination suit as an asset in the bankruptcy. After the
bankruptcy was discharged, the court granted a motion from
the trustee to reopen the case. The client attempted to reach
Mr. Crossley several times but Mr. Crossley failed to return the
calls. Mr. Crossley faxed his client the signature page of the
interrogatories. The client requested a complete copy of the
interrogatories but was never given one. During a deposition,
the client was provided a copy of the interrogatories, and it
was discovered that the signature on the interrogatories was
not that of the client. Mr. Crossley had forged the signature and
notarized the document. Thereafter, Mr. Crossley was dismissed
as counsel from the discrimination suit. Mr. Crossley failed to
provide his client’s file to the new counsel.

PUBLIC REPRIMAND

On October 20, 2008, the Honorable John P. Kennedy, Third
District Court, entered an Order of Discipline: Public Reprimand
against E Kevin Bond for violation of Rules 1.5(a) (Fees), 1.8(a)
(Conflict of Interest: Prohibited Transactions), 1.15(a) (Safekeeping
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Property), 1.15(b) (Safekeeping Property), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Bond represented a client in a divorce and other legal matters.
Mr. Bond deposited money from his client into his firm’s trust
account for unpaid legal work and a non-refundable flat fee for
a slander and libel suit the client was contemplating filing in the
future. Mr. Bond did not timely withdraw the earned attorney
fees from his client trust account. Given the work performed,
Mr. Bond collected an excessive fee in the slander matter. Mr.
Bond performed some initial work on the slander matter but
the client told him to hold off on pursuing the matter further.
Mr. Bond did not refund any of the non-refundable flat fee to the
client. Mr. Bond paid a couple of his client’s support payments to
the client’s former spouse as loans to his client. Mr. Bond did not
inform his client of the loan terms in writing, he did not obtain
the client’s written consent to the transactions at the time of

the transactions, and he did not inform the client of the client’s
right to seek independent counsel concerning the transactions.

Several months later, Mr. Bond’s client petitioned for a Chapter
7 bankruptcy. Mr. Bond was served a subpoena duces tecum
to produce documents related to the funds he received from
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e More than 50 Educational Sessions
(CLE Credit Available)

e Two-day Expo Featuring Over 100 Vendors
e Product Demonstration Sessions

e Deep Discounts on LPM Books

e Group/Law Firm Discounts

Register early and save!
Registration now open.

Conference:

April 2-4, 2009

Expo:

April 2-3, 2009
Hilton Chicago
Chicago, IL

www.techshow.com EP Code

/
.
r

\olume 22 No. 1

his client when he was deposed as a witness in the bankruptcy
matter. Mr. Bond objected to the first deposition because he was
not paid the witness fee with the subpoena. Mr. Bond did not
file an objection to the subpoena duces tecum for the second
deposition or produce all of the documents requested although
he asserted that some documents not produced were protected
by attorney-client privilege. Mr. Bond did not promptly deliver
funds to the Trustee or provide the Trustee an accounting upon
the Trustee’s request regarding funds in his trust account. However,
about two months later, Mr. Bond accepted a settlement from the
Trustee, that was approved by the court, regarding the Trustee’s
claim to the funds in Mr. Bond’s trust account. Mr. Bond’s client
did not complain about Mr. Bond’s representation.

PUBLIC REPRIMAND

On September 29, 2008, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against John E. Cawley for violation of Rules 1.1
(Competence), 1.2(a) (Scope of Representation), 1.3 (Diligence),
1.4(a) (Communication), 1.4(b) (Communication), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Cawley was hired to represent a company in collection matters.
In one case, Mr. Cawley was given complete information and
asked to file and serve a debt collection action. Mr. Cawley had
the case for over a year and within that time did not file or serve
a complaint. During the time that Mr. Cawley had the file, the
statute of limitations ran. During the course of the representation,
Mr. Cawley failed to adequately review, diligently keep track of
the matter, and files were lost by his office. Mr. Cawley failed to
respond to numerous letters from his client requesting status reports
on the case. Mr. Cawley did not contact his client’s representative
before the statute of limitations ran to tell him of his difficulties
in completing the work, thereby giving his client an option to hire
another attorney before the statute of limitations ran. Mr. Cawley’s
actions caused potential and actual damages to his client.

PUBLIC REPRIMAND

On August 19, 2008, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order

of Discipline: Public Reprimand against Bruce L. Nelson for
violation of Rules 1.2(a) (Scope of Representation), 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 1.15(a) (Safekeeping Property), 3.2 (Expediting
Litigation), 3.3 (Candor Toward the Tribunal), 4.1 (Truthfulness
in Statements to Others), 8.1(b) (Bar Admission and Disciplinary
Matters), 8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the



Rules of Professional Conduct.

In summary:

Mr. Nelson was hired to obtain a Temporary Restraining Order
(TRO) against a business associate of his clients. Mr. Nelson
did not file an action for a TRO, even though his clients made it
clear this was their primary objective. Instead of filing and seeking
a TRO, Mr. Nelson got an informal, “hypothetical” opinion from
a sitting judge. Mr. Nelson'’s clients believed that the opinion
was from the same judge that would be hearing the case. Mr.
Nelson then told the clients that a hearing date had been set in
the matter. Mr. Nelson’s representations that a TRO hearing was
scheduled and that he had spoken to the judge deciding the matter
were knowingly false. Mr. Nelson failed to correct his clients’
misapprehensions, which he had created by his misstatements.
Mr. Nelson charged his clients for work he claimed to have performed
but did not perform. Mr. Nelson deposited attorney fees in his
personal account without having first earned the fees. Mr. Nelson
failed to respond to the requests of the OPC, failed to disclose
facts necessary to correct his clients’ misapprehensions, and
was less than candid with the Screening Panel.

PROBATION

On September 3, 2008, the Honorable W. Brent West, Second
District Court, entered an Order of Discipline: Probation against
W. Gregory Burdett for violation of Rules 1.1 (Competence),

1.3 (Diligence), 1.4(a) and 1.4(b) (Communication), 1.5(a)
(Fees), 1.16(a), 1.16(c), 1.16(d) (Declining or Terminating
representation), 8.1(b) (Bar Admission and Disciplinary Matters),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

In one matter, Mr. Burdett was hired to represent his clients in a
property rights dispute. Mr. Burdett quit private practice but did
not tell his clients. Mr. Burdett allowed his clients’ case to be
dismissed by the court and Mr. Burdett failed to notify his clients
that their case had been dismissed. Additionally, Mr. Burdett
failed to promptly give his clients their file and failed to respond
to the OPC'’s Notice of Informal Complaint.

In another matter, Mr. Burdett was hired to represent a client
in a suit filed by beneficiaries of her father’s trust, of which his
client is trustee. Mr. Burdett failed to respond to the motion for
summary judgment filed against the client and failed to withdraw
in 2 manner that protected his client’s interests. Additionally, Mr.
Burdett failed to promptly comply with his client’s reasonable
requests for information regarding her case, including repeatedly

failing to respond to communication from his client and notifying
his client that 2 motion for summary judgment had been filed.
Mr. Burdett’s client terminated his representation in mid-August
2005, but Mr. Burdett failed to make any attempt to withdraw until
October 20, 2005. Mr. Burdett failed to return his client’s file as
requested and failed to refund to his client the unearned portion
of the attorney’s fees that she paid him in advance. Mr. Burdett
also failed to respond to the OPC’s Notice of Informal Complaint.

PUBLIC REPRIMAND

On September 23, 2008, the Honorable Jon Memmott, Second
District Court, entered an Order of Discipline: Public Reprimand
against Brent E. Johns for violation of Rules 1.2(a) (Scope of
Representation), 1.4(a) and 1.4(b) (Communication), 8.4(d)
(Misconduct), and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

Mr. Johns received a Qualified Domestic Relations Order (QDRO)

for his approval as to form related to a divorce case in which he
had represented the husband about nine years prior. After the
divorce case had ended, Mr. Johns had no further contact with
his former client. The ex-wife’s new attorney left the QDRO with
Mr. Johns'’s office for his signature even though the ex-husband
had represented himself pro se in the last court matter between
the parties. Mr. Johns’ office later called opposing counsel to
pick up the QDRO with Mr. Johns’s approval as to form. Mr. Johns
did not contact his client before or after approving the QDRO as to
form. The QDRO was filed with the Court leading to an increase
in the amount of retirement benefits received by the ex-wife.

After the former client retired and became aware of the QDRO,
he confronted Mr. Johns about the QDRO and later pursued the
matter in small claims court. Mr. Johns stated that he did not
believe the signature on the approval as to form of the QDRO
was his signature. Mr. Johns failed to investigate the signature
on the QDRO which led him to negligently make a false statement
to the small claims court that was prejudicial to the administration
of justice.

STAYED DISBARMENT

On September 22, 2008, the Honorable Samuel D. McVey,
Fourth District Court, entered an Order of Discipline: Stayed
Disbarment, including license suspension of three years, and
Probation against Craig M. Bainum for violation of Rules 1.2(a)
(Scope of Representation), 1.3 (Diligence), 1.4(a) (Commu-
nication), 1.5(b) (Fees), 1.15(a) (Safekeeping of Property),
5.3(b) (Responsibilities Regarding Nonlawyer Assistance), 5.4(a)
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(Professional Independence of a Lawyer), 8.1(b) (Bar Disciplinary
Matters), 8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary there are eight cases:

In two of the cases, while at a law firm Mr. Bainum was hired
by clients and accepted a retainer fee. In one of the cases, he
deposited the retainer fee into his own trust account and in the
other case he deposited the retainer into his personal account.
In neither case did Mr. Bainum deposit the money into the
lawfirm’s trust account.

In two of the cases, one in which Mr. Bainum was hired to seek
post-conviction relief on behalf of his client’s son and one in which
Mr. Bainum was hired to help corporate counsel prosecute a
case in federal court, Mr. Bainum was paid $5,000.00 in fees.
However, in the post-conviction relief case, Mr. Bainum failed
to communicate to the client in writing the basis or rate of his
fees; only met with the client’s son several times at the prison;
and upon termination of the representation failed to justify his
fee. And, in the corporate counsel case, after a return of the
file, there was no evidence that Mr. Bainum had performed any
work. Mr. Bainum also failed to timely respond to the OPC’s
Notice of Informal Complaint in both cases.

In two of the cases, one involving the representation of a client
in an assault defense and one involving the criminal defense of
a client, Mr. Bainum failed to appear at scheduled court hearings.
More specifically, Mr. Bainum did not appear at the trial in the
assault case forcing the court to reschedule, and in the criminal
defense case, Mr. Bainum failed to appear at two status conference
hearings and an Order to Show Cause hearing. In the criminal
defense case, Mr. Bainum made no effort to check the correctness
of his address or the status of the matter with the court.

In one case, Mr. Bainum was hired to pursue a claim arising from
an assault. The client tried to contact Mr. Bainum regarding the
status of the case, however, Mr. Bainum did not notify the client
of his departure from his law firm, did not provide the client with
new business contact information, and failed to return the client
messages left on his cell and home phones.

In another case, Mr. Bainum was performing credit repair services
for clients and contracted with a non-attorney to assist him with
these services. Mr. Bainum had direct supervising authority over
the non-lawyer, yet failed to meet with each of the clients at the
start of the representation. Some clients signed engagement
agreements without first meeting with Mr. Bainum and Mr. Bainum
did not meet with the clients to explain the legal consequences
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of the engagement agreement and the legal work to be performed.
In fact, Mr. Bainum never met with some of the clients he performed
legal work for and Mr. Bainum paid the non-lawyer 90% of the
fees that he collected from credit repair clients.

PUBLIC REPRIMAND

On November 10, 2008, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Kent Snider for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Snider was hired to pursue a domestic matter for his client.
When the case settled, Mr. Snider failed to timely prepare the
order reflecting the parties’ settlement. Mr. Snider submitted the
order to the court without permitting the client to review it for
inaccuracies. Mr. Snider also failed to respond timely and candidly
to the OPC’s inquiries and to the NOIC.

The Panel found mitigating circumstances as follows: respondent

was candid with the tribunal and seemed to accept responsibility

for his conduct. The Panel found aggravation of: the respondent
had prior discipline history.

ADMONITION

On November 10, 2008, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.7(a) (2) (Conflict of Interest: Current Clients), 1.7(b) (Conflict
of Interest: Current Clients), 1.9(a) (Duties to Former Clients.
Conflict of Interest: Former Clients), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

An attorney represented two clients concurrently and sent a
demand letter on behalf of one client while representing the
other. Consent of both clients was obtained; however, the consent
that was obtained was belated and uninformed. Additionally, at
the same time the attorney’s firm represented one client, the
firm represented the opposing client at a deposition. It was
unclear when the representation of the adverse client ended.

The Panel found mitigating circumstances as follows: lack of
prior disciplinary history, absence of any improper motive, and
attorney’s relative lack of experience.
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Attorney Discipline

ADMONITION

On June 23, 2008, the Vice-Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 3.2 (Expediting Litigation), 3.3(d) (Candor Toward the
Tribunal), 7.3(a) (Direct Contact with Prospective Clients),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney solicited professional employment from a person
in a nursing home without invitation and without contacting the
person’s family members. The attorney filed an Ex-Parte Motion
for Appointment of Counsel along with a Request for Guardianship
and Conservatorship for the person in the nursing home. The
attorney did not disclose all material facts to the tribunal in his
ex-parte communications including how the attorney was in
contact with the client; the fact that Adult Protective Services
(APS) was not investigating all of the children of the client, and
that his client was not in imminent harm. The attorney continued
to fight over the appointment of counsel with his client’s children
after APS determined there was no exploitation. The attorney’s
response to the OPC and personal attacks toward his client’s
children were unprofessional and detrimental to the administra-
tion of justice.

Mitigating factor: isolated incident and not a pattern.

ADMONITION

On May 22, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 4.4 (a)
(Respect for Rights of Third Persons), 8.4(e) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney’s client, a government agency, inadvertently sent
confidential information to a person who had an open case with
the agency. When the person did not return the documents on
request, the attorney called the person leaving a message that
threatened to have the police come to retrieve the documents, to
seek criminal charges or to get a warrant in order to affect the
return of the documents, however the attorney had no creditable
legal recourse for these threats. The Committee determined that
the attorney’s voicemail was inappropriate and unprofessional.

PUBLIC REPRIMAND

On May 12, 2008, the Honorable Robert P. Faust, Third District
Court, entered an Order of Discipline: Public Reprimand against
Jeanne T. Campbell Lund for violation of Rules 1.3 (Diligence),
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1.4(a) (Communication), 1.16(a) (Declining or Terminating
Representation), 3.2 (Expediting Litigation), 5.3(a) (Responsi-
bilities Regarding Nonlawyer Assistants), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

On or around October 2002, Ms. Lund and her husband were
retained to pursue a personal injury case. On April 17, 2003,
the Utah Supreme Court accepted her husband’s resignation
with discipline pending from the Utah State Bar. Ms. Lund’s
husband became her office manager and/or legal assistant. Ms.
Lund did not timely pursue settlement or litigation of her client’s
personal injury case. During the representation, Ms. Lund failed
to timely communicate with her client concerning the status of his
case. At the end of 2003 or the beginning of 2004, Ms. Lund left
the practice of law to work in the mortgage business. Ms. Lund
failed to notify her client that she was not pursuing his personal
injury case. Ms. Lund did not notify the insurance company for
the opposing party that she was withdrawing as counsel from
the case. After Ms. Lund began working in the mortgage business,
she failed to supervise her husband’s access to the client’s file.
In or around March 2004, her husband engaged in settlement
negotiations with the insurance company in the personal injury
case. Her husband accepted a settlement offer for the client, but
did not inform the client of the settlement offer. Her husband
did not receive the client’s authorization for the settlement offer
prior to accepting the final settlement. On or about March 16,
2004, the insurance company issued a settlement check payable
to Ms. Lund’s husband and the client. Although the settlement
check was endorsed and cashed the client did not endorse the
settlement check and did not receive any of the monies from the
settlement check. At the time of the settlement negotiations with
the insurance company, Ms. Lund did not directly supervise her
husband’s work.

RECIPROCAL DISCIPLINE

On May 12, 2008, the Honorable Eric A. Ludlow, Fifth District Court
entered a Reciprocal Order of Discipline: Public Reprimand
against Rulon J. Huntsman for violation of Rules 1.3 (Diligence),
5.3 (Responsibilities Regarding Nonlawyer Assistants), 5.5
(Unauthorized Practice of Law), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct, based upon his conduct in Nevada.

In summary:

Mr. Huntsman and a non-lawyer presented to the public as a
single business entity, being housed in the same building and
lacking signs indicating that they were separate businesses. One
client hired the non-lawyer believing that the non-lawyer was an
attorney. When the client requested his attorney appear on his
behalf, Mr. Huntsman appeared, but was not familiar with the



case. Mr. Huntsman relied on the non-lawyer to collect the fee
and prepare documents for the client.

On September 6, 2007, a Public Reprimand was issued in Nevada
by the State Bar of Nevada Southern Nevada Disciplinary Board.
Based on the findings of the Nevada Board, the Fifth District
Court entered an order of equivalent discipline.

SUSPENSION

On May 30, 2008, the Honorable Sandra N. Pueler, Third Judicial
District Court, entered Findings of Fact and Conclusions of Law
and Order of Discipline: Suspension against Frank J. Falk for
violation of Rules 1.1 (Competence), 1.2(a) (Scope of Repre-
sentation), 1.3 (Diligence), 1.4(a) (Communication), 1.4(b)
(Communication), 1.5(a) (Fees), 3.2 (Expediting Litigation), 8.1(b)
(Bar Admission and Disciplinary Matters), 8.4(c) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.
The suspension is effective June 30, 2008. Mr. Falk is suspended
for three years.

In summary:

In one case, Mr. Falk was hired to initiate an action against Salt
Lake County (County) for injuries his client sustained in an
automobile accident. The client hired Mr. Falk on or around
January 2, 2003. During four years of representation, Mr. Falk
had infrequent contact and did not routinely make himself available
for telephone calls from his client. Mr. Falk failed to consult with
his client concerning the process of the case, settlement of the
case or what was necessary for trial. He also failed to prepare
her case and to prepare her to testify. When an offer was made,
Mr. Falk failed to notify his client who eventually found out from
a third party months later.

In another matter, Mr. Falk was retained to handle some collection
matters. Mr. Falk was the responsible attorney on the cases. During
the course of Mr. Falk’s representation, Mr. Falk handled at least
11 cases. Mr. Falk received checks for fees and costs to be performed
on the cases. The files were removed by the client because of
inaction and failure to communicate. In some cases the statute
of limitations were missed due to the inactivity of Mr. Falk.

DISBARMENT

On June 24, 2008, the Honorable Judith S. Atherton, Third Judicial
District Court, entered a Reciprocal Order of Disbarment disbarring
Dennis E Olsen from the practice of law in Utah based upon his
disbarment in Washington.

In summary:

On September 19, 2000, the Supreme Court of Washington
(“Washington™) entered an Order disbarring Mr. Olsen from
practicing before that court based on his conduct in violation of
Rules 1.1, 1.3, 1.4, 3.2, 8.4(b), 8.4(c), 8.4(i), and 8.4(1).

The findings of the Washington adjudicatory body are summarized
as follows:

Mr. Olsen knowingly withheld taxes from an employee but did
not remit the withheld taxes to the proper federal and state agencies.
Mr. Olsen also committed theft by not remitting the withheld taxes
to the proper authorities in that he did not return the money to the
employee. After Mr. Olsen fired the employee, Mr. Olsen attempted
to coerce the employee into taking a case, using the withheld
taxes as leverage. Thereafter, the employee filed a complaint with
the Washington State Bar. During the investigation of the Bar
complaint, Mr. Olsen attempted to mislead the Bar concerning
his wrongful conduct with regard to the taxes.

organization.

Nominations Sought for the Peter W. Billings Sr. Award for
Excellence in Dispute Resolution

To honor the memory of Peter W. Billings, Sr., a pioneer and champion of alternative dispute resolution in our state, the Dispute
Resolution Section of the Bar annually awards the Billings’ Award for Excellence in Dispute Resolution. The DR Section is
seeking nominations for this award, which will be presented at the Fall Forum. The award may be given to a person or an

Past recipients of this prestigious recognition are Gerald Williams, Michael Zimmerman, William Downes, Hardin Whitney,
James Holbrook, Diane Hamilton, Karin Hobbs, Palmer DePaulis, Brian Florence, and Paul Felt.

Please submit nominations by Friday, September 19, 2008 to Joshua E King at jfking@kingmediation.com.
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Discipline Corner

RESIGNATION WITH
DISCIPLINE PENDING

On October 23, 1997, the Utah Supreme
Court, executed an Order Accepting Peti-
tion for Resignation with Discipline
Pending in the matter of Stephen Cronin.

Pursuant to Rule 22 of the Rules of
Lawyer Discipline and Disability, the
Office of Attorney Discipline gave notice
to Cronin that it intended to seck reciprocal
discipline against him based on an Order
Imposing Discipline against Cronin in the
Superior Court of Guam for the Territory
of Guam.

Thereafter, Cronin expressed a desire to
resign from the Utah State Bar in lieu of
further disciplinary proceedings in Utah.
Pursuant to Rule 21 of the Rules of Lawyer
Discipline and Disability, Cronin filed a
Petition for Resignation with Discipline
Pending. In that Petition, Cronin admitted
to the allegation made against him by the
Bar of Guam Ethics Commiittee.

An Amended Petition filed with the Bar
of Guam Ethics Committee on September
22, 1986 alleged that Cronin, representing
King’s Supermarket, filed a complaint in
the Superior Court of Guam against three
defendants. The complaints alleged that the
three defendants owed the estate of King’s
Supermarket the sum of $1008. At the time
the complaint was filed, the obligation
allegedly owed by the named defendants
had previously been satisfied in full by
payments made through Cronin’s law
office. Although confronted with this fact
by one of the defendants subsequent to the
filing of the complaint, Cronin refused to
terminate the proceedings until the defen-
dants paid and additional sum of $80.00.
Cronin submitted a sworn statement admit-
ting to the Amended Petition, and affirmed
the sworn statement in open court.

Additionally, the complaint alleged that
Cronin entered into a contingent fee agree-
ment with another client. The client was to
provide payment to Cronin based on the
outcome of litigation involving the client’s
legal right to child support. Cronin was to
receive a percentage of all child support
collected. Cronin submitted a sworn state-
ment and affirmed these facts in open court.

Lastly, the complaint alleged that

Cronin, a court appointed attorney for a
client convicted in the Superior Court of
Guam of aggravated murder and other
crimes, was assigned to prosecute the
appeal. After filing the notice of appeal,
Cronin failed to take any further action on
the appeal, and failed to communicate with
his client regarding the abandonment of the
appeal. Cronin allowed the appeal to be dis-
missed on motion from the government
without appearing in court to oppose the
motion or provide an explanation. Cronin
admitted to this conduct in his sworn state-
ment, and further admitted his statement in
open court.

Based on these admissions and on an
agreement between Cronin and the Commit-
tee, the Bar of Guam Ethics Committee
ordered Cronin to wind down his practice
and tender his resignation from the Guam
Bar Association no later than ninety days
from September 22, 1986. Cronin would not
be eligible to reapply for readmission to the
Guam Bar Association for a period of not
less than two years from the day following
the date the resignation was tendered. Further,
Cronin was ordered to make restitution to
the second client of all sums obtained from
her as a result of the contingent fee agreement.

ADMONITION

On July 29, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State Bar
for violating Rule 8.1(b) (Bar Admission
and Disciplinary Matters) of the Rules of
Professional Conduct. The attorney was also
ordered to attend and successfully complete
the Utah State Bar Ethics School.

On October 8, 1995, the attorney was
involved in an automobile accident with the
complainant. The attorney was driving
drunk, without a driver’s license, and with-
out automobile insurance. The attorney fled
the scene of the accident.

Criminal charges were filed in the Sandy
Justice Court. The attorney pled guilty to
Driving Under the Influence and Reckless
Driving, and agreed to pay restitution to the
complainant as part of the plea bargain.
After the complainant had difficulty obtain-
ing the restitution the Court ordered and
other money the attorney had promised to
him to cover the deductible for his insur-
ance, he complained to the Bar.

The Office of Attorney Discipline wrote

to the attorney on three occasions requesting
a response to the complaint. The attorney
failed to respond or otherwise cooperate
with the Office of Attorney Discipline.

There were no aggravating circum-
stances noted by the Screening Panel. The
mitigating factors found by the Screening
Panel were that the attorney acknowledged
an alcohol problem, and regularly attended
AA meetings after he completed a program
with the Betty Ford Clinic. The attorney
also provided proof of full, albeit tardy,
restitution to the complainant.

ADMONITION

On October, 1, 1997, an attorney was
admonished in four matters by the Chair of
the Ethics and Discipline Committee of the
Utah State Bar for violating Rules 1.2(a)
(Scope of Representation), 1.3 (Diligence),
and 1.4(a) (Communication) of the Rules
of Professional Conduct. The attorney stip-
ulated to an admonition and the Order was
entered pursuant to a Discipline by Consent.

The four complaints filed against the
attorney alleged that the attorney was not
diligent in the representing the attorney’s
clients in personal injury matters. The
complaints further alleged that the attorney
failed to communicate with the clients
regarding the status of their cases.

The attorney established that the clients
had not been materially prejudiced, and
that he would cooperate with their new
attorneys to assure that the clients’ interests
were protected.

ADMONITION

On October 3, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State Bar
for violating Rules 1.7 (Conflict of Interest:
General Rule) and 1.9 (Conflict of Interest:
Former Client) of the Rules of Professional
Conduct. The Order was entered pursuant
to a Discipline by Consent.

On April 10, 1995 the attorney met with
a client regarding a divorce matter. The
client paid $250 for the attorney’s services.
The attorney proceeded to initiate the
divorce. On October 3, 1995, the client’s
spouse met with another attorney from the
attorney’s office regarding the divorce. On
October 5, 1995, both clients met with the
attorney to discuss their divorce, which
was contested. At this meeting the attorney
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acknowledged that he was prohibited from
representing both clients, but agreed never-
theless to assist the couple with their
divorce. The attorney failed to fully inform
either client about potential adverse effects
that might be caused by the conflict, and
failed to secure from them informed con-
sent to the dual representation. The
attorney later rendered legal services for
both clients by preparing divorce papers on
behalf of each. The conflict of interest
issue was later used successfully by the
first client through his new attorney to
challenge and modify the divorce decree
prepared by the attorney.

The attorney agreed to stipulate to an
admonition for the violation of Rules 1.7
and 1.9, and agreed to attend the Utah
State Bar’s Ethics School.

ADMONITION

On October 3, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rules 1.1 (Competence),
5.4(a), (b) and (c) (Professional Indepen-
dence of a Lawyer), 5.5 (Unauthorized
Practice of Law), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct. The
Order was entered pursuant to a Discipline
by Consent.

On November 17, 1990, a financial
planner contacted the attorney. The finan-
cial planner wanted the attorney to assist
him in preparing a will and trust agreement
for his client, the complainant. The attor-
| ney accompanied the financial planner to
the client’s house where he drafted several
documents for the client’s signature using a
portable computer. These documents
included a will, trust, various deeds, and
other papers. The client paid the financial
planner $350 for these services. The attor-
ney later received a portion of this fee. The
client later became suspicious about the
documents the attorney had prepared and
took them to another attorney. The second
attorney advised the client that the docu-
ments were inadequate, and drafted new
documents for the client.

The attorney agreed to stipulate to an
admonition for the violation of Rules 1.1,
5.4(a), (b) and (¢), 5.5, and 8.4(a). The
attorney established that he has retired
from the legal profession and agreed not to
re-enter the profession without first com-
pleting appropriate ethics and estate
planning courses approved by the Office of

Attorney Discipline at his own expense.

ADMONITION

On October 24, 1997, Judge Timothy R.
Hansen, Third District Court, entered an
Order of Discipline admonishing an attorney
for violating Rules 1.1 (Competence), 1.3
(Diligence), and 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Profes-
sional Conduct. The attorney was also
ordered to attend Ethics School, to pay $800
restitution within one year of the date of the
Order, and to pay costs in the amount of
$100 to the State Bar.

In December 1991, a client retained the
attorney to represent him in a civil matter in
which the client was the name defendant. In
July 1992, after a discovery dispute where
the Plaintiff Filed a Motion to Compel, the
Court granted Plaintiff’s Motion for Sanc-
tions, which included granting a judgment
against the Defendant.

At some time after the entry of the
judgment against him, the client retained a
new attorney to represent him. The new
attorney failed to file a Motion to Set Aside
and the Plaintiff obtained a Default Judg-
ment in the amount of $1862.65. However, it
appears that the client could not have suc-
cessfully resisted the plaintiff’s claims for
money owed.

MINUTE ENTRY ON ORDER
TO SHOW CAUSE

On June 27, 1997, the Honorable Anne
Stirba, Third District Court, entered a
Minute Entry ordering Lynn Spafford to
serve thirty days in jail for each of three
counts to which he pled guilty for practic-
ing law while suspended, in violation of
his Resignation with Discipline Pending.
The time served was ordered to run con-
secutive to a federal sentence Spafford
served in another matter. Spafford was fur-
ther ordered to pay a $1000 fine, plus a
35% surcharge for each count, and to pay a
$500 recoupment fee.

The Court stayed the sentence and
placed Spafford on probation under the fol-
lowing conditions:

Spafford is on probation for twelve

months and is ordered to abide by all terms l:

and conditions of federal probation, includ-
ing all drug and alcohol provisions.
Spafford is not to engage in the unautho-
rized practice of law. Spafford is to
complete sixty hours of community ser-
vice, doing at least ten hours per month.
Spafford is to write a letter of apology to
the Utah Supreme Court. Spafford is to pay
a $500 recoupment fee, with monthly pay-
ments of at least $50 per month. Spafford
is to report any violation of probation to
the Supreme Court, the Utah State Bar, and
counsel.

I

GREAT IDEA!

Advertising in the Utah Bar Journal is a really great
idea. Reasonable rates and a circulation of approxi-
mately 6,000! Call for more information.
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Attorney Discipline

ADMONITION

On July 18, 2008, the Vice-Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.2(c) (Scope
of Representation and Allocation of Authority Between Client
and Lawyer), 1.2(d) (Scope of Representation and Allocation
of Authority Between Client and Lawyer), 8.4(c) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney represented a client in a real estate transaction.
Attorney was left alone with the closing documents after the
documents, including a deed, had been executed. The attorney
removed the original, two-page version of the legal description
and attached an altered version of the property’s legal description
to the quit claim deed. The attorney made the changes while
alone with the executed documents. The attorney altered a
signed deed, delivered to be recorded, by changing property
description, and by whiting out the stated number of pages on
the deed’s face. The attorney did not intend to misrepresent or
defraud anyone, but was attempting to correct what he understood
to be a ministerial error that had been made when the wrong
description was attached.

PROBATION
On July 16, 2008, the Honorable Dino Himonas, Third District
Court entered an Order of Discipline: Probation for one year

against Mark R. Emmett for violation of Rules 1.3 (Diligence),
1.4(b) (Communication), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Emmett represented a debtor in a Chapter 7 bankruptcy
matter. Mr. Emmett failed to file papers required to advance the
bankruptcy matter, including the Statement of Financial Affairs
and Schedules. Mr. Emmett did not inform his client that he had
ceased work on her case. Due to Mr. Emmett’s failure to file the
required papers, the court dismissed his client’s bankruptcy
case, and Mr. Emmett failed to inform his client of the dismissal.
Mr. Emmett suffered from depression. Mr. Emmett did not withdraw
from his representation of his client once it became apparent his
mental condition was impairing his ability to pursue the matter.

RESIGNED WITH DISPLINE PENDING

On May 16, 2008, the Honorable Christine M. Durham, Chief Justice,
Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning Wesley E Sine.

In summary:

On February 4, 2005, Mr. Sine was found guilty of four counts
of mail fraud pursuant to United States Code, Title 18, section
1341. Mr. Sine was sentenced to serve 70 months in prison and
ordered to pay $2,294,000.00 in restitution to the victims.
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Request for Comment on =3
Notice of Petition for Proposed Bar Budget g
Reinstatement to th e Utﬂh State The Bar staff and officers are currently preparing a proposed g
Bar by Russell T. Doncouse budget for the fiscal year which begins July 1, 2008 and ends
June 30, 2009. The process being followed includes review by
Pursuant to Rule 14-525(d), Rules of Lawyer Discipline the Commission’s Executive Committee and the Bar’s Budget &
and Disability, the Utah State Bar’s Office of Professional Finance Committee, prior to adoption of the final budget by the
Conduct hereby publishes notice of Respondent’s Verified Bar Commission at its May 30, 2008 meeting.
Petition for Reinstatement and Affidavit of Compliance The Commission is interested in assuring that the process includes
(“Petition”) filed by Russell T. Doncouse in I the Matter of as much feedback by as many members as possible. A copy of
the Discipline of Russell T. Doncouse, Second Judicial the proposed budget, in its most current permutation, is available
District Court, Civil No. 020900608. Any individuals wishing for inspection and comment at www.utahbar.org.
to oppose or concur with the Petition are requested to

Please contact John Baldwin at the Bar Office with your questions
do so within thirty days of the date of this publication by or comments.

filing notice with the District Court. Telephone: (801) 531-9077

Email: jbaldwin@utahbar.org

Tenth Circuit 2008 Bench & Bar Conference
The Broadmoor ¢ September 4 — 6, 2008

The Honorable Carlos E. Lucero, Circuit Judge for the United States Court
of Appeals for the Tenth Circuit, is pleased to invite you to attend the Tenth
Circuit 2008 Bench & Bar Conference.

The 2008 Bench and Bar Conference will be held the week of Labor Day,
September 4-6, 2008, in Colorado Springs, Colorado at the Broadmoor Hotel.
The block for hotel reservations is not yet open, but an announcement will be
posted as soon as it is open with favorable room rates for the conference.

® The conference will offer you an opportunity to earn approximately 14 to 16 hours of CLE credits
including two hours of ethics credit.

® A welcoming reception will be held Thursday evening at the Penrose House.

® The conference will feature appearances by Justice Stephen Breyer, Jeffrey Rosen, Jan Greenburg, Stu-

art Taylor, Erwin Chemerinsky, Stephan Saltzberg, Douglas Berman, and many other professionals and
experts in their fields.

® The program will offer substantive sessions on: Electronic Discovery Islamic Law, Daubert Issues, Indian
Law, Developments in Constitutional Law Bankruptcy, Criminal Procedure Criminal Sentencing, The
New Tenth Circuit Electronic Judicial Misconduct, Filing Requirements

e Please check our website periodically for updates on the program and other details:
http://www.calQ.uscourts.gov/judconf/index.php.

If you have any questions, please call the Judicial Resources team at the Tenth Circuit Office
of the Circuit Executive: 303.844.2067 or call these individual team members:
Julie 303.335.2826 e Kaitlin 303.335.3038 e Sheila 303.335.3014
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Attorney Discipline

ADMONITION

On May 19, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.15(c)
(Safekeeping Property) and 8.4(a) (Misconduct) of the Rules
of Professional Conduct.

In summary:

After several years of employment at a law firm, the attorney
left, taking several clients. One of the clients had previously
signed an agreement with the law firm giving the firm one-third
of the most recent settlement offer prior to leaving the firm.
The attorney obtained a settlement for the client. The law firm
placed the attorney and insurance company on notice of their
lien. The attorney instructed the insurance company to issue
the settlement checks without the law firm name on them. The
attorney failed to hold the disputed portion of the funds separately
in the trust account. The attorney withdrew the funds before a
severance or accounting occurred.

ADMONITION

On May 12, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.3 (Diligence), 1.4(a)
(Communication), 1.4(b) (Communication), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

An attorney was hired to represent a client in divorce proceedings.
Opposing counsel filed a Motion for Bifurcation and the attorney
failed to notify the client of the motion or oppose the motion.
The client was unaware that a divorce decree had been entered
or that the proceedings had been bifurcated. The attorney did
not diligently communicate with the client about the Motion to
Bifurcate or the Decree of Divorce being entered. The attorney
did not explain the ramifications of the bifurcation of the divorce
in advance so that the client could make decisions about the
issues in the case.

ADMONITION

On March 20, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.15(a) (Safekeeping
Property), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney wrote a check to a business partner for a personal
transaction from his client trust account. The check was returned
for insufficient funds. The attorney failed to respond to the OPC’s

Notice of Informal Complaint or provide any documentation to
the OPC or to a Screening Panel when it was requested of him.

PUBLIC REPRIMAND

On April 30, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Christopher D. Greenwood for violation of Rules
4.1 (Truthfulness in Statements to Others), 8.4(c) (Misconduct),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Greenwood was representing a client in a post-divorce
modification matter. After an agreement had been reached between
the parties, Mr. Greenwood prepared a stipulation and order.
The stipulation was sent to opposing counsel and signed. The
Order was approved as to form. Mr. Greenwood then submitted
a second Order with different terms to opposing counsel’s client
and to opposing counsel who had by then withdrawn. This second
Order contained a material change. Mr. Greenwood sent no
cover letter or explanation as to the change in the Order, thus
amounting to a misstatement of fact.

Real estate. That's what we do.

MTERINET

FOFERTIES [NC:

B0 pawt 400 wours Sue 2RO T 0380600 ¥ 8013606860

BALT LARE SiTw UiTas D481

58-78 East 2700 South Salt Lake City, UT 84115

* Brand New Office Condos

e Fach Suite 2,100 Sq. Ft. (2 - Levels)
e Great Parking

* Ready for Immediate Occupancy
 Easy Freeway Access

12,600 Sq. Ft. Total Building Size
2,100 Sq. Ft. - 10,500 Sq. Ft. Available

Purchase Price: $195.00/ Sq. Ft.
Lease Rate: $19.20/Sq. Ft. MG
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PUBLIC REPRIMAND

On May 12, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Boyd K. Dyer for violation of Rules 8.2 (Judicial
Officers), 8.4(c) (Misconduct), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Dyer filed a motion for summary judgment on behalf of his
clients. The district court denied Mr. Dyer’s motion and granted
the opposing party’s motion for summary judgment. Mr. Dyer
filed a second motion for summary judgment that was also denied.
Mr. Dyer appealed to the Utah Court of Appeals. The Court of
Appeals unanimously upheld the trial court’s decision. Mr. Dyer
filed Petitions for Rehearing in both cases; the petitions were
denied. Mr. Dyer filed Petitions for Writ of Certiorari with the
Utah Supreme Court. Certiorari was granted in both cases. The
Utah Supreme Court dismissed both appeals and struck the briefs
in both cases. In its opinion, the Court stated that it had failed to
reach the merits of the cases because, “petitioners’ briefs in each
case are replete with unfounded accusations impugning the integrity
of the court of appeals panel that heard the cases below.” The
Court further noted, ““[t]hese accusations include allegations,
both direct and indirect, that the panel intentionally fabricated
evidence, intentionally misstated the holding of the case, and acted
with improper motives.” The Court found Mr. Dyer in violation
of rule 24 (k) of the Utah Rules of Appellate Procedure.

Mr. Dyer recklessly made statements impugning the integrity of the
Court of Appeals both in pleadings submitted to the Utah Supreme
Court and arguments made before the Utah Supreme Court.

PUBLIC REPRIMAND

On May 13, 2008, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Richard S. Nemelka for violation of Rules
1.6 (Confidentiality of Information), 1.16(d) (Declining or
Terminating Representation), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct. Mr. Nemelka has filed a Petition
for Review and a Motion for Stay with the Utah Supreme Court.

In summary:

Mr. Nemelka was hired to pursue a divorce. Mr. Nemelka provided
opposing counsel with his client’s unedited personal notes attached
to his discovery responses without his client’s consent. Mr.
Nemelka refused to promptly provide his client with a copy of
her file after she terminated representation. Mr. Nemelka later
requested his client personally appear at his office to pick up the
file. At that time Mr. Nemelka served his client with a complaint
for unpaid attorney’s fees. Aggravating factors that were considered
were: a pattern of misconduct; multiple offenses; refusal to
acknowledge the wrongful nature of the misconduct involved,
vulnerability of the victim and substantial experience in the
practice of law.

SUSPENSION and PROBATION

On May 5, 2008, the Honorable Ann Boyden, Third Judicial District
Court, entered Findings of Fact and Conclusions of Law and Order of
Discipline: Suspension and Probation against Cheri K. Gochberg,
effective March 5, 2008. Ms. Gochberg is suspended for six months
and one day and will be placed on 36 months probation.

In summary:

Ms. Gochberg pled guilty to Driving Under the Influence of
Alcohol/Drugs (with priors) pursuant to Utah Code Annotated
section 41-6A-502, a third degree felony.

Volunteer Opportunity

Interested in a very unique and rewarding legal experience?

Volunteer to spend two weeks in Ukraine teaching Ukrainian law students. The Leavitt Institute of International Development
teaches approximately 200 Ukrainian law students about the American jury trial. Classes are in English. Each volunteer
teaches for two weeks. Here’s what one member of the bar had to say about the experience:

“My experience in Ukraine was, without a doubt, the highlight of my legal career as an attorney and judge. To witness
firsthand the burgeoning freedoms of Ukraine, and the eager aspirations of hundreds of young law students, was a
powerful experience.” —Judge Daniel Gibbons, Holladay City Justice Court Judge

The program is partially self-funded. The approximate cost for the volunteer is $3000. CLE credit may be available for the
teaching experience. To learn more go to www.leavittinstitute.org or contact Chelom Leavitt at chelom@nebonet.com

\olume 21 No. 4



[l
=
(=)
—
T
(3=J
oca
[=L)
=
(2=
wlp—
-

52

Juvenile Law Section
Organizational Meeting

Join us to elect officers and plan future CLE events. Martha Pierce
of the Guardian Ad Litems Office and Carol Verdoia Assistant
Attorney General Child Protection Division will provide a case
law and legislative update.

April 23, 2008 e 12:00—1:00 pm

1 hour CLE (pending bar approval)

$15 Lunch will be provided

Register by April 18 by e-mail: sections@utahbar.org
or by fax at: (801) 531-0660

Notice of Ethics & Discipline
Committee Vacancies

The Bar is seeking interested volunteers to fill four vacancies on
the Ethics & Discipline Committee of the Utah Supreme Court.
The Ethics & Discipline Committee is divided into four panels,
which hear all informal complaints charging unethical or
unprofessional conduct against members of the Bar and determine
whether or not informal disciplinary action should result from
the complaint or whether a formal complaint should be filed

in district court against the respondent attorney. Appointments
to the Ethics & Discipline Committee are made by the Utah
Supreme Court.

Please send a resume, no later than May 2, 2008, to:

Utah Supreme Court

¢/o Matty Branch, Appellate Court Administrator
P.0. Box 140210

Salt Lake City, Utah 84114-0210

2008 Annual Convention Awards

The Board of Bar Commissioners is seeking nominations for the
2008 Annual Convention Awards. These awards have a long history
of honoring publicly those whose professionalism, public service
and personal dedication have significantly enhanced the admin-
istration of justice, the delivery of legal services and the building
up of the profession. Your award nominations must be submitted
in writing to Christy Abad, Executive Secretary, 645 South 200
East, Suite 310, Salt Lake City, Utah 84111, no later than Friday,
April 18, 2008. The award categories include:

1. Judge of the Year
2. Distinguished Lawyer of the Year
3. Distinguished Section/Committee of the year

Volume 21 No. 2

Notice of Petition for
Reinstatement to the Utah
State Bar by Harold J. Dent

Pursuant to Rule 14-525(d), Rules of Lawyer Discipline
and Disability, the Utah State Bar’s Office of Professional
Conduct hereby publishes notice of Respondent’s Verified
Petition Requesting Reinstatement to the Practice of Law
(“Petition”) filed by Harold J. Dent in In re Dent, Fifth
Judicial District Court, Civil No. 040500436. Any individuals
wishing to oppose or concur with the Petition are requested
to do so within thirty days of the date of this publication
by filing notice with the Fifth District Court.

Mandatory CLE Rule Change

Effective January 1, 2008, the Utah Supreme Court adopted

the proposed amendment to Rule 14-404(a) of the Rules and
Regulations Governing Mandatory Continuing Legal Education
to require that one of the three hours of “ethics or professional
responsibility” be in the area of professionalism and civility.

Rule 14-404. Active Status Lawyers

(2) Active status lawyers. Commencing with calendar year 2008,
each lawyer admitted to practice in Utah shall complete, dur-
ing each two-calendar year period, a minimum of 24 hours of
accredited CLE which shall include a minimum of three hours
of accredited ethics or professional responsibility. One of the
three hours of ethics or professional responsibility shall be

in the area of professionalism and civility. Lawyers on inactive
status are not subject to the requirements of the rule.

Steve Kaufman Receives Lifetime
Achievement Award

The Weber County Bar Association has awarded Ogden attorney
Steve Kaufman its Lifetime Achievement Award for 2007 in
recognition of his invaluable service to the legal community.
During his 30 year career Mr. Kaufman has mentored many
young attorneys, founded the largest law firm in Weber and
Davis Counties, and has always been very active in bar functions.
In addition Mr. Kaufman served as the 1981-82 Weber County Bar
President, was a Utah State Bar Commissioner from 1992 through
1998, and was the 1996-97 President of the Utah State Bar.



Attorney Discipline

ADMONITION

On February 25, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.9(a)
(Conflict of Interest: Former Clients) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

An attorney was hired to represent a client in a divorce matter.
The attorney’s office sharing arrangement was the functional
equivalent of being in the same firm as a family member. The
attorney took a case against a former client of his family member.

RESIGNATION WITH DISCIPLINE PENDING

On February 11, 2009, the Honorable Matthew B. Durrant, Associate
Chief Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning David W. Snow
for violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 1.15(a) (Safekeeping Property), 1.15(d)
(Safekeeping Property), 1.16(d) (Declining or Terminating

Representation), 8.4(c) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary there are three cases:

Mr. Snow was hired to help his client resolve various debt
issues. Mr. Snow was given a large sum of money to resolve
the client’s outstanding debt. Mr. Snow was to receive 15% of
the amount he was able to reduce his client’s debt. Mr. Snow
failed to pursue the work he was hired for in a timely matter.
Mr. Snow failed to communicate with his client and failed to
return the unused funds that should have remained in his trust
account. Mr. Snow commingled his client’s funds with his own
funds and used his client’s funds to pay his own expenses.

In another matter, Mr. Snow was given a large sum of money

to assist a client in resolving various debts. Mr. Snow was to
receive 15% of the amount he was able to reduce his client’s
debt. Mr. Snow negotiated with a creditor and the client approved
payment to settle the debt. Mr. Snow did not mail the check

to the creditor until after the settlement offer had expired. Mr.
Snow’s client expressed frustration communicating with Mr.

FOTHERINGHAM

LAWYERS

Last year, the Vial Fotheringham LLP Collections Department

collected over $1.2 million with our aggressive CFE program,

all without using the funds of the Homeowner Associations.

We are proud to announce the entire system is now online and paperless!
The new program is available online 24/7 and offers real-time information!

..

Free monthly HOA Law
educational courses available!

Visit: utahhoalaw.com

Peter H. Harrison, Attorney at Law
P: 801.355.9594 or email: phh@vf-law.com
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Snow. Many of the client’s creditors had not had contact with
Mr. Snow. A new fee arrangement was negotiated with Mr. Snow
and his client. After some time had passed, and Mr. Snow had
only settled one more account, the client indicated he would
handle the remaining accounts himself. Mr. Snow has yet to
return the unused portion of his client’s money. Mr. Snow failed
to keep his client’s money in his trust account and used the
client’s money to pay his own debts.

In the last matter, Mr. Snow was hired to represent a client in a
bankruptcy proceeding. Mr. Snow filed the bankruptcy petition
and then had no contact with his client for several months. Mr.
Snow filed an objection to the trustee’s Motion to Dismiss and
stated the failure to file the declaration was because of his delay.
Mr. Snow failed to timely file notices of two creditors, causing
his clients to be unable to include the two creditors in their
bankruptcy, and failed to respond to his client’s inquiries.

DISBARMENT

On January 14, 2009, the Honorable David N. Mortensen, Fourth
Judicial District Court, entered an Order of Disbarment disbarring
Paul J. Young from the practice of law for violations of Rules 8.4(b)

and 8.4(2) (Misconduct) of the Rules of Professional Conduct.

In summary:

On December 27, 2005, Mr. Young was found guilty of one
count of Conspiracy to Defraud the United States in violation of
18 United States Code, section 371. Mr. Young was sentenced to
incarceration for a period of 45 months, followed by supervised
release for a period of three years.

PUBLIC REPRIMAND

On January 28, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Daniel V. Irvin for violation
of Rules 1.3 (Diligence), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Irvin failed to appear at a previously scheduled trial in a client’s
case. Mr. Irvin failed to appear at a previously scheduled pretrial
hearing in another client’s case. Mr. Irvin failed to take necessary
steps to follow-up on client matters after his computer crashed
and he lost computer data regarding upcoming hearing dates.

Small Firm Section is Open To All

in your law office;

online visibility;
® how to better handle stress in the legal profession;
* using social media, or Web 2.0 as a marketing tool; and

Future topics currently scheduled include:
® counseling bankruptcy clients in the new economic climate;

e using virtual office space to cut costs without cutting service.

freedoms that a small law practice can provide.

The Solo, Small Firm and Rural Section invites all Utah lawyers and support staff to join this
wonderful section. Our section is filled with lawyers dedicated to helping the smaller law
practice capture and leverage the vast experience and learning available amongst its members.

Our section offers free CLE courses nearly every month of the year and works very hard to
focus on the needs of the small firm lawyer. For example, recent CLE topics have included:

* how to utilize outsourced legal assistants and paralegals to create profit and efficiency

e using search engine optimization and pay-per-click campaigns to increase your

® how to capture referral income for your practice from personal injury cases.

Our CLE events are typically held on the third Friday of every month at the Salt Lake Law and
Justice Center. Come and be a part of a great group of like-minded attorneys who love the

www.utahbar.org/sections/solo/
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics_hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

PUBLIC REPRIMAND

On January 27, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Ned P. Siegfried for violation
of Rules 1.5(a) (Fees), 1.8(a) (Conflict of Interest: Current
Clients: specific Rules), 1.15(d) (Safekeeping Property),
1.15(d) (Safekeeping Property), 5.1(c) (Responsibilities of
Partners, Managers, and Supervisory Lawyers), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In connection with the representation of a client in a contingency
fee matter, associates with Mr. Siegfried’s firm waived attorney
fees. Due to the waiver, Mr. Siegfried could not accept any fees.
Eventually, another associate received an arbitration award in
the case that was higher than the firm’s original value assessment
of the case. After the firm received the award funds, Mr. Siegfried’s
associate renegotiated the attorney’s fees in the case. Mr. Siegfried
demanded and accepted fees which were unreasonable under a
fee waiver. Mr. Siegfried failed to give notice in writing of independent
counsel, failed to outline the settlement in writing in 2 manner
understandable to the client and did not obtain informed consent,
in writing, of the client. A third option of arbitration was not
sufficiently explained. Mr. Siegfried failed to promptly deliver
and distribute undisputed funds to the client prior to beginning
settlement negotiations on the fee dispute. This created an
unfair and coercive atmosphere in which the Complainant felt
compelled to agree to Mr. Siegfried’s two proposed settlement
options without an opportunity to consider the third option. Mr.
Siegfried is responsible for the violations committed by his
associate because he supervised or directed all of the actions
taken in this case. These violations were negligent. There was
injury but of unknown extent.

Aggravating factors:

Selfish motive, refusal to acknowledge misconduct,
vulnerability of victim, and failure to rectify the consequences of
the misconduct involved.

SUSPENSION/PROBATION

On November 23, 2010, the Honorable John Paul Kennedy,
Third District Court entered an Order of Discipline: Suspension
for three years, all three years stayed and probation imposed
against Clayne I. Corey, including full restitution, for violation

Bar-REeELATED®
TITLE INSURANCE

PRreEservING THE ATTORNEY's RoLE
IN REAL EsTATE TRANSACTIONS

Attorneys Title Guaranty Fund, Inc. (the Fund) is Utah'’s only
bar-related® title insurance company. The Fund's mission is
to preserve and advance the attorney's role in real estate
transactions by offering title insurance underwriting services
exclusively to qualified members of the Utah State Bar.

Whether you are an attorney looking to offer title insurance
as a supplement to your law practice or to open your own
title insurance agency, the Fund offers the professional
training and accessible local support necessary to help you
make your business thrive.

ATTORNEYS
TITLE
GUARANTY
FuND, INC.
Attorneys Title Guaranty Fund, Inc

Utah Law & Justice Center
B64US South 200 East, Suite 203 e Salt Lake City, UT 841l

For iNFormATION & A NEw AGenT PackeT caLL (801) 328-8229
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of Rules 1.15(a) (Safekeeping Property), 1.15(b) (Safekeeping
Property), 1.15(c) (Safekeeping Property), 1.16(d) (Declining
or Terminating Representation), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct. The OPC has appealed the
sanction to the Utah Supreme Court.

In summary:

In 1999, a client retained Corey & Lund to represent her in a
personal injury action. The client signed a fee agreement with
Corey & Lund. The fee agreement allowed for a contingent fee of
33.3% of the settlement, unless the case went to trial. The case
settled prior to trial. In 2000, the client accepted a settlement
offer of $122,500. On February 25, 2000, Mr. Corey spoke with
the insurance adjuster. A settlement check in the amount of
$122,500 made out to the client and to her attorney, Clayne .
Corey was issued on February 25, 2000. On February 29, 2000,
$124,803.60 was deposited into Mr. Corey’s operating account.
This amount included the client’s settlement funds. Mr. Corey
was the signator on this operating account and had control over
the account. Mr. Corey knew early on that the client’s settlement
funds went into his operating account. Mr. Corey failed to deposit
the client’s settlement funds into a client trust account. Mr. Corey
knew that checks were being written against the funds in the
operating account. The account balance for the operating
account went from $128,916.14 at the end of February, 2000 to
$2,909.12 at the end of June, 2000. The client did not authorize
her settlement funds to be used by Mr. Corey for any purpose.
She did not authorize or sign the Trust documents prepared by
Mr. Corey and did not authorize or sign the Promissory Note
prepared by Mr. Corey.

The client thought that the money was in Mr. Corey’s trust account
for safekeeping and agreed to receive $500 payments each month
for a period of time. The client received twenty-one payments of
$500. The client eventually decided that she wanted to receive
the bulk of her settlement funds. The client requested a return
of her file, the return of the remaining settlement money, and an
accounting of her settlement. Mr. Corey failed to return his
client’s file. Mr. Corey failed to return unearned excess funds to

his client. Mr. Corey failed to properly account for the settlement
funds. Although the case settled in early 2000 Mr. Corey did not
pay the majority of the lien holders until December 2000
leaving the client exposed for those bills. Mr. Corey failed to
handle the third party claims in a timely way. Mr. Corey failed to
protect funds belonging to his client.

Aggravating factors:

Prior discipline, pattern of carelessness relating to the safe-
keeping of client funds, substantial experience in the practice of
law, and no good faith effort to make restitution.

Mitigating factors:
Medical problems, absence of dishonest or selfish motive,
and remorse.

SUSPENSION/PROBATION

On February 4, 2011, the Honorable L.A. Dever, Third District
Court entered an Order of Discipline: Suspension for three
years with all but 181 days stayed and probation imposed
against Jonathon W. Grimes for violation of Rules 1.2(a)
(Scope of Representation and Allocation of Authority Between
Client and Lawyer), 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) (Fees), 8.4(c) (Misconduct), 8.4(d) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct. The
OPC has appealed the sanction to the Utah Supreme Court.

In summary:

Mr. Grimes was hired to represent a client in a discrimination
case. The client paid Mr. Grimes a retainer while he worked at a
law firm. The retainer was placed in the law firm’s trust
account. Mr. Grimes left the law firm and took his client’s file
and case with him. Mr. Grimes was given a check from the law
firm with a notation that it was the remainder of the client’s
retainer. Mr. Grimes knew that there was a substantial amount
of money left on the retainer given by the client, possibly in
excess of the check given to him by the law firm. Mr. Grimes
deposited the check in his own account and spent it. Mr. Grimes

f “Like” the Utab Bar Journal on Facebook!
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failed to communicate with his client for almost a year. The
client left numerous messages for Mr. Grimes and eventually
talked to Mr. Grimes’s secretary about the case. The client
mailed Mr. Grimes a letter requesting information about the
case; Mr. Grimes did not respond. The client sent Mr. Grimes a
certified letter, the certified letter was later returned to the
client. The client continued trying to communicate with Mr.
Grimes via telephone and fax, but was unsuccessful in getting a
response. Because Mr. Grimes failed to pursue the case, the
case was dismissed. Mr. Grimes did not inform his client that
the case had been dismissed. Mr. Grimes failed to return the
unearned portion of the retainer even though the client
repeatedly asked for the money to be returned. The client sent a
letter to Mr. Grimes asking for an accounting of his retainer and
requesting the unused portion to be sent to his new attorney.

Mr. Grimes was not honest about receiving the check with the
client’s name on it and was not honest with his client about
where the money was. He also accused his former boss of
keeping the money.

Aggravating factors:

Selfish or dishonest motive and refusal to acknowledge the
wrongful nature of the misconduct either to the client or to the
disciplinary authority.

Mitigating factors:
Absence of prior discipline, inexperience in the practice of law,
personal and emotional problems, good character or reputation,
and interim reform.

Parr Brown is pleased to announce...

Kenneth B. Tillou has been named President of the firm

Mr. Tillou specializes in income taxation, employee benefits and executive compensation. He is a graduate of Washington & Lee
University, where he received his J.D., summa cum laude, Order of the Coif, and served as Editor-In-Chief of the Law Review.

and four attorneys have been named shareholders

BREANNE FORS is a member of the firm's commercial
litigation group where she assists clients in litigating contract
disputes, non-compete and non-solicitation agreements,
trade secrets, eminent domain and defamation cases. Ms.
Fors earned her J.D., Order of the Coif, from Brigham
Young University's J. Reuben Clark Law School.

ROBYN L. WICKS is a member of the firm's commercial
litigation group where she assists clients with contract disputes
and commercial litigation in both state and federal courts.
She also assists clients in helping to resolve contract and
commercial disputes prior to litigation and through alternative

% dispute resolution processes and strategies. Ms. Wicks received
her J.D. from the University of Utah.

PARR BROWN

GEE & LOVELESS

ATTORNEYS AT LAW

MATTHEW TENNEY is a member of the business and
finance law practice group with an emphasis on business
organization and structuring, aircraft acquisition and
financing, mergers and acquisitions and securities law.
Mr. Tenney received his J.D. from Brigham Young
University, magna cum laude, Order of the Coif.

RITA M. CORNISH is a member of the firm’s commercial
litigation group with a focus on construction litigation
and toxic tort defense. Ms. Cornish received her J.D. from
the University of Utah with Highest Honors, Order of the
Coif. An active alumna of the S.J. Quinney College of Law,
she currently serves on the Board of Trustees and as

the President-Elect for the Young Alumni Association.

185 South State Street, Suite 800 | Salt Lake City, Utah 84111
801.532.7840 | www.parrbrown.com
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics_hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

ADMONITION

On November 29, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.4 (a)
(Communication), 1.4(b) (Communication), 1.5(a) (Fees), 1.5(b)
(Fees), and 1.16(d) (Declining or Terminating Representation).

In summary:

An attorney was hired to draft an estate plan and hold an amount
of money for either future fees or investment. The attorney failed
to explain the mechanism of a simple trust and pour-over will.
The client believed that the attorney had drafted the papers so
that the ex-spouse would be a beneficiary. The attorney failed to
explain the purpose or use of the amount of money deposited
by the client in the trust account. The attorney failed to explain
the most basic aspects of estate planning to the client. When the
attorney delivered the estate documents, the documents were not
complete. The attorney failed to contact the client for months in
order to explain what was needed to complete the documents.
The attorney did not notify the client when the attorney changed
firms. The attorney did not inform the client about the research
the attorney had done until the attorney refunded the balance of
the funds. The attorney spent only one or two hours at the most,
preparing the draft documents and only one or two hours with
his client during the representation. The attorney’s fee was
unreasonable for this amount of work.

Mitigating factors:
Lack of prior record of discipline; Personal or emotional problems:
poor health.

ADMONITION

On December 28, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.3 (Diligence),
1.4(a) (Communication), and 8.4(a) (Misconduct).

In summary:

An attorney failed for nearly two years to file a divorce petition
on behalf of a client. The attorney failed to have the client’s spouse
served or to seek alternative service. The attorney failed to respond
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to the client’s request for information and failed to keep the
client reasonably informed about the status of the matter.

PUBLIC REPRIMAND

On November 23, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Disci-
pline: Public Reprimand against Scott C. Walker for violation of
Rules 1.1 (Competence), 1.4(a) (Communication), 1.4(b)
(Communication), 1.16(d) (Declining or Terminating Represen-
tation), 8.1(b) (Bar Admission and Disciplinary Matters), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Walker was hired to represent a client in a debt collection
matter. Mr. Walker failed to attend a pre-trial conference. Mr.
Walker failed to keep his address current. Mr. Walker failed to
transmit notices from the court. Mr. Walker failed to file a motion
to set aside. Mr. Walker failed to stay in contact with his client
and keep his client advised of the status of the case. Mr. Walker
failed to explain the default judgment to the extent reasonably
necessary to allow his client to make informed decisions and
his client did not understand the implications or consequences
until supplemental proceedings began. Mr. Walker failed to give
his client notice of his personal circumstances which required
termination of representation and took no steps to protect his
client’s interests after termination. Mr. Walker failed to respond
to the Notice of Informal Complaint issued by the OPC and
failed to adequately explain his non-response after acknowl-
edging notice of disciplinary proceedings.

PUBLIC REPRIMAND

On December 6, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Joane P. White for violation
of Rules 1.4(a) (Communication), 1.4(b) (Communication),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
Ms. White was hired to represent a client in a custody modification




matter. Ms. White failed to reasonably consult with her client
regarding a Court Order. Ms. White failed to explain to the client
the Court’s decision. Ms. White failed to explain to the client her
rights regarding appeal. Ms. White failed to make the client
aware of the date by which she needed to appeal. Ms. White
failed to provide the client with a copy of the Court’s Order and
other information with respect to the appeal.

INTERIM SUSPENSION

On December 29, 2010, the Honorable John R. Morris, Second
Judicial District Court, entered an Order of Interim Suspension
Pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability, suspending Bradley N. Roylance from the practice of
law pending final disposition of the Complaint filed against him.

In summary:

On March 11, 2010, Mr. Roylance entered guilty pleas to two
counts of Sexual Abuse of a Minor, a class A misdemeanor.
Based on the guilty pleas, on April 22, 2010, a Minutes Sentence,
Judgment, and Commitment was entered against Mr. Roylance.
The interim suspension is based upon the conviction.

SUSPENSION

On July 26, 2010, the Honorable Ernie W. Jones, Second District
Court entered an Order of Discipline: Suspension for one year
and one day against Mark A. Ferrin for violation of Rules 1.8(c)
(Conflict of Interest: Current Clients: Specific Rules), 4.2(a)
(Communication with Persons Represented by Counsel, 4.3
(Dealing with Unrepresented Person), 8.1 (Bar Admission and
Disciplinary Matters), 8.4(c) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Ferrin prepared a will and other estate planning documents
for a neighbor/client who was not related to Mr. Ferrin. The estate
planning documents gave Mr. Ferrin a one-sixth interest in the
residue of the estate as a testamentary gift. As part of the estate
planning documents, a deed transferred the Testator’s house to
the Testator and the Personal Representative as joint tenants, with
full rights of survivorship. Shortly before the Testator’s death, Morgan
Stanley issued a check (“brokerage check”) to the Personal
Representative in the amount of $100,306. The Personal Representative
received the brokerage check after the Testator’s death. Mr. Ferrin
advised the Personal Representative to distribute the brokerage
check immediately per the six-way residual provisions of the
will. After the Personal Representative had informed Mr. Ferrin
that she was represented by counsel, Mr. Ferrin communicated
directly with the Personal Representative regarding her duties and
the distribution of the house sale proceeds. Later, during Mr. Ferrin’s
subsequent communication with the Personal Representative, Mr.

Ferrin did not believe the Personal Representative was represented
by counsel. During the subsequent communication, Mr. Ferrin
advised the Personal Representative by letter that the proceeds
from the sale of the Testator’s house should be treated as a
testamentary gift and requested his one-sixth interest in the
proceeds from the sale. Mr. Ferrin did not advise the Personal
Representative to obtain counsel. The letter advised the Personal
Representative not to show the letter to anyone, including her
legal advisors. Mr. Ferrin made misleading statements in the
disciplinary matter regarding whether he assisted in the preparation
of estate planning documents and whether he knew that the
Personal Representative had counsel.

SUSPENSION

On July 21, 2010, the Honorable L.A. Dever, Third District Court
entered an Order of Discipline: Suspension for one year with all
but 181 days stayed against Thomas V. Rasmussen for violation
of Rules 8.4(d) (Misconduct) and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Mr. Rasmussen served as defense counsel in a criminal matter.
Mr. Rasmussen appeared in court with his client. At the hearing,
the court set a trial date and informed Mr. Rasmussen of the
date the jury would be summoned and informed him that plea

Computer Forensics | Electronic Discovery | ExpertTestimony

Do you need a
Computer expert

on your case?

Aptegra can:

« Make a forensic copy
« Search files and emails

- Analyze chat, web, registry A: APTEGRA

! CoNSULTING LLG
« Present a lucid report

801.930.0339 WWW.APTEGRA.COM
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bargains would not be accepted after that date except on a
showing of why the agreement could not have been arranged
prior to that time. On the date set for summoning the jury, Mr.
Rasmussen had some discussions with the prosecution about a
possible plea agreement. The prosecutor reminded Mr. Rasmussen
of the court’s instructions, and cautioned that any plea would be
conditioned upon the court’s willingness to depart from its rule.
The prosecutor informed Mr. Rasmussen that Mr. Rasmussen
would need to confer with the court so the parties could obtain
the court’s approval via a telephone conference. Days after the
due date given by the judge, Mr. Rasmussen sent to the prosecutor
aletter reciting the plea agreement. On the same day, Mr. Rasmussen’s
office faxed the letter reciting the plea agreement to the court.
Mr. Rasmussen did not file a motion, a written request for a
scheduling conference or other written request that the court
consider the plea agreement letter. During the week, the assigned
judge was traveling between courts. The judge was informed by
the court clerk that the letter had been received and the judge
indicated that he would try to review the letter and file. The
prosecutor told Mr. Rasmussen'’s staff that there needed to be a
conference with the court regarding the plea proposal. Mr.
Rasmussen did not submit any written request for a conference
regarding the plea proposal to the court. Mr. Rasmussen and his

staff did not contact the court and request to schedule a conference.

The judge reviewed the letter, and issued an order rejecting the
plea agreement. Mr. Rasmussen filed a Motion to Recuse the
assigned judge. A judge denied Mr. Rasmussen’s recusal motion.
Mr. Rasmussen faxed a Supplemental Affidavit of Bias in Support
of Motion to Recuse and a Motion to Reconsider to the court. Mr.
Rasmussen filed the supplemental Affidavit of Bias in Support of
Motion to Recuse and a Motion to Reconsider even though Rule
29(c) (1) (c) restricts a party from filing more than one motion
of recusal. Mr. Rasmussen had knowledge that the Motion to
Recuse had been denied. Mr. Rasmussen admitted that he knew
only one Motion to Recuse was allowed and yet he proceeded to
file the Motion to Reconsider. Mr. Rasmussen failed to appear at
the criminal trial knowing that the jury panel was present and
the judge was waiting. Mr. Rasmussen stated he did not appear
because he was afraid the judge would force him to go to trial.

Aggravating factors:

Prior record of discipline; Selfish or dishonest motive; Pattern
of misconduct; Refusal to acknowledge the wrongful nature of
the misconduct either to the client or to the disciplinary authority;
Substantial experience in the practice of law.

Why has MWSBF Financed So Many Law Offices?

We Think Attorneys are a Pretty Good Investment.

You’ve done what it takes to build a thriving law practice, but why work
so hard just to put money into someone else’s pocket by leasing space?
Now’s a good time to join dozens of other attorneys in purchasing your
own building for a low monthly payment, as little as 10% down, and a
low fixed interest rate through an SBA 504 Loan from Utah’s #1 small

business lender, Mountain West Small Business Flnance.

WITH AN SBA 504 LOAN:
® Purchase land and/or building
e Construct a new facility
® Purchase equipment
* Renovate or remodel
existing facilities

Call Mountain West Small
Business Finance today to find
out why an SBA 504 loan can
be a great investment for you!

801.474.3232

www.mwsbf.com

4 Mountain West
YZD\ Small Business Finance

GROWING SMALL BUSINESSES, JOBS, COMMUNITIES
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

ADMONITION

On May 18, 2011, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 8.4(b)
(Misconduct) and 8.4(a) (Misconduct).

In summary:

An attorney was involved in a domestic violence incident and
was charged with Aggravated Assault (Domestic Violence) a third
degree felony. The attorney admitted to committing the assault
— an act of unlawful violence or force — that caused substantial

Auctions
Appraisals
Consulting

Erkelens & Olson Auctioneers has been the
standing court appointed auction company for
over 30 years. Our attention to detail and quality
is unparalled. We respond to all situations in a
timely and efficient manner preserving assets
for creditors and trustees.

Utah’s Largest Real Estate Auctioneer

Erkelens &
Olson Auctioneers

3 Generations Strong!

Rob Olson
Auctioneer, CAGA appraiser

801-355-6655

www.salesandauction.com
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bodily injury to a spouse. The attorney pled “no contest” to an
Assault (Domestic Violence) a class A misdemeanor. The plea
was to be held in abeyance for twenty-four months based upon
completion of certain conditions.

PUBLIC REPRIMAND

On January 27, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against T. Christian Burridge for
violation of Rules 1.5(a) (Fees), 1.8(a) (Conflict of Interest:
Current Clients: Specific Rules), 1.15(d) (Safekeeping Property),
1.15(e) (Safekeeping Property), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

In connection with the representation of a client in a contingency
fee matter, firm attorneys who had previously worked on the case
waived attorney fees. Due to the waiver, Mr. Burridge could not
accept any fees. Mr. Burridge demanded and accepted fees
which were unreasonable under a fee waiver. Mr. Burridge
failed to give notice in writing of independent counsel, failed to
outline the settlement in writing in 2 manner understandable to
the client and did not obtain informed consent, in writing, of
the client. The third option of arbitration was not sufficiently
explained. Mr. Burridge failed to promptly deliver and distribute
undisputed funds to client prior to beginning settlement negotiations
on the fee dispute. This created an unfair and coercive atmosphere
in which the complainant felt compelled to agree to Mr. Burridge’s
two proposed settlement options without an opportunity to
consider the third option. These violations were negligent.
There was injury, but of unknown extent.

Aggravating factors:
Selfish motive; refusal to acknowledge misconduct; vulnerability
of victim; and failure to rectify.
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Focus on Ethics & Ciuility

Avoiding Ethical Landmines:
A Review of the 2010 OPC Annual Report

by Keith A. Call

The Utah Constitution gives the Utah Supreme Court authority
to adopt and enforce rules governing the practice of law in Utah,
including attorney discipline. See Utah Const. Art. VIII, § 4. In
turn, the Utah Supreme Court has given the Office of Professional
Conduct broad authority to receive, investigate, and in some
cases prosecute claims of attorney misconduct. See Supreme
Court Rules of Professional Practice, Rule 14-501 et seq.

The OPG currently consists of ten full-time employees, which
include Senior Counsel, five Assistant Counsels, two Paralegals,
one Legal Secretary/Assistant to Counsel, and one Intake Clerk.
The OPC is charged with (among other things) screening
allegations or information relating to lawyer misconduct,
performing investigations, and prosecuting lawyer misconduct
cases on behalf of the Bar. Every year it prepares an annual
report describing its work and the work of the Ethics and
Discipline Committee. Its August 2010 Annual Report is
currently available online at www.utahbar.org/opc/Assets/
2009 2010 annualreport.pdf.

The Report contains several interesting facts and statistics. For
example, during its fiscal year July 1, 2009 to June 30, 2010,
the OPC opened 1085 new cases. 313 of those new cases were
“informal complaints.” (An “informal complaint” is a written,
notarized, and verified document alleging attorney misconduct.
It is not a “formal complaint” that one would file with a District
Court.) 765 of the new cases were “requests of assistance.” A
“request for assistance” can range from an informal inquiry to
a serious allegation of attorney misconduct, but lacking the
formality of a notarization or verification.

During the same fiscal year, the OPC closed 1068 cases.
(Because cases do not open and close neatly in each fiscal
year, statistics regarding closed cases do not directly correspond
to opened cases, but they are instructive.) 57 cases (about 5%
of all cases closed) concluded with orders of discipline. 37%
of those orders of discipline were by stipulation. The orders

Volume 24 No. |

of discipline included one disbarment, 17 public reprimands,
17 suspensions, 10 resignations with discipline pending, and
12 admonitions.

The OPC declined to prosecute 73 informal complaints and
556 requests for assistance, a total of about 59% of all cases
closed. The total number of informal complaints or requests for
assistance that were closed due to dismissal (after investigation,
screening panel hearing, or summary disposition), the OPC’s
decision not to prosecute, or that were returned to the
complainant for notarization was 981, or 92% of all cases
closed during the fiscal year.

The Annual Report also provides a breakdown of disciplinary
orders according to the ethical rules that were violated. A summary
chart of that breakdown appears in the accompanying window.

Given all the public discourse I have seen and heard regarding
conflicts of interest, I was surprised to see violations of Rules
1.7 and 1.8 so low on the list. I was disappointed to see
ethical violations that apparently involve dishonesty and deceit
so high on the list. And I was heartened to see that many of
the violations high on the list appear to be mistakes that are
correctable with careful education, training, and practice.
These include problems such as poor client communication,
lack of diligence, improper supervision of others, and missing
court appearances. Watch for practice pointers addressing
some of these high-rate, but correctable, offenses in future
editions of Focus on Ethics and Civility.

KEITH A. CALL is a shareholder at Snow,
Christensen & Martineau. His practice
includes professional liability defense,
IP and technology litigation, and general
commercial litigation.




Fiscal Year 2009-10 Disciplinary Orders by URPC rule violation. Note that percentages of actual rule violations exceed 100%
because each order of discipline generally includes multiple rule violations.
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10.5% 1.1 Competence SRR
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Representation 1.75% 1.7 Conflict of Interest: Current Clients

Congratulations to Tom Berggren and Mike O’Brien for being
named Salt Lake City “Lawyers of the Year” for 2011 in Real

Estate and Employment Law, respectively, by Best Lawyers.

JONESWALDO.COM + 801-521-3200

ONES | o oo
ALDO PROVO

ST. GEORGE
Attorneys  Est. 1875  CHICAGO METRO

. Congratulations to Tim Anderson, winner of the 2010
Professionalism Award from the Utah State Bar.
Best of Luck to Andy Stone in his new role as Third District Court Judge.
Welcome to attorney Adam Hull who returns from New York to join
our Park City (his home town) office.
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Attorney Discipline

RESIGNATION WITH DISCIPLINE PENDING

On June 23, 2010, the Honorable Christine M. Durham, Chief Justice,
Utah Supreme Court, entered an Order Accepting Resignation with
Discipline Pending concerning Martin J. MacNeill for violation
of Rules 8.4(b) (Misconduct), 8.4(c) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On June 4, 2009, Mr. MacNeill entered a guilty plea to two counts
of Aggravated Identity Theft and Aiding and Abetting, both felonies.
Mr. MacNeill was sentenced to a prison term of 48 months.

On September 21, 2009, Mr. MacNeill entered a guilty plea to
one count of False/Inconsistent Material Statements, a second
degree felony, one count of Recording False/Forged Instruments,
a third degree felony, and one count of Accepting Benefits from
False or Fraudulent Insurance Claim, a third degree felony. Mr.
MacNeill was sentenced to a prison term of 365 days, for each
count, and placed on 72 months probation.

ADMONITION

On May 26, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.4(a) (1) (Communication),
1.15(a) (Safekeeping Property), 5.3(b) (Responsibilities
Regarding Nonlawyer Assistants), and 8.4(a) (Misconduct).

In summary:

A client was involved in an automobile accident and contacted
an attorney’s office for representation in a personal injury case.
The attorney was living out of the country at the time of initial
contact. The attorney asked two individuals to receive the mail,
scan it and email it to the attorney. The client spoke to one of
the individuals who indicated they worked for the attorney’s law
firm and that the attorney would be handling the case. Without
the client’s knowledge or consent, the individual negotiated a
settlement. The client did not receive any of the settlement proceeds.
As part of their work for the attorney, the individuals received
all correspondence, pleadings, and money for the clients. The
individuals were responsible for filing court documents for the
attorney’s clients. It was not possible for the attorney to adequately
supervise the individuals when the attorney was out of the country.
The attorney failed to establish procedures to ensure that the
individuals conducted themselves in a2 manner consistent with
the attorney’s ethical obligations. The attorney failed to inform
the clients that the individuals would be assisting the attorney on
their cases.

\olume 23 No. b

PUBLIC REPRIMAND

On May 26, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Robert D. Atwood for violation of Rules 1.2(a)
(Scope of Representation and Allocation of Authority Between
Client and Lawyer), 1.6(a) (Confidentiality of Information), and
8.4(2) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Atwood represented a client in a guardianship/conservatorship
proceeding with respect to her father. While it was not clear to all of
the parties whether Mr. Atwood also represented other siblings,
some of the other siblings had separate counsel. At one point,
Mr. Atwood sent an email to all of the siblings and their attorneys
as well as to the father’s attorney. The email included statements
that he disagreed with his client’s position and that he did not
believe that his client’s father needed a guardian/conservator. Mr.
Atwood also revealed through his email that he had a potential
conflict with his client. Mr. Atwood also indicated in a subsequent
email that he was going to withdraw, even though he had not
discussed this with his client before this time. Mr. Atwood included
in the email the basis for his decision to withdraw. Mr. Atwood
had not discussed with his client the contents of the email prior
to sending it and had not obtained his client’s informed consent
or permission to disclose the information. The contents of the email
were later used by opposing counsel to attempt to disadvantage
the client.

Aggravating factors: Refusal to acknowledge the wrongful nature
of misconduct; substantial experience in the practice of law.

PUBLIC REPRIMAND

On July 20, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Edward W. McBride for violation of Rules
3.5(a) (Impartiality and Decorum of the Tribunal), 4.4(a)
(Respect for Rights of Third Person), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. McBride represented an heir to an Estate. Mr. McBride sent
a letter to four District Court judges who were presiding over the
estate matters. In his letter Mr. McBride purposefully revealed that
he initiated OPC proceedings against the complainants. Proceedings
before the OPC are confidential. In his letter Mr. McBride accused
the complainants of perpetrating a fraud upon the Court. Mr. McBride
also sent letters to the complainants in an attempt to convince them
to accept his point of view regarding the underlying litigation through



use of coercion and threats of criminal proceedings. Mr. McBride’s
letters to complainants had no substantial purpose other than to
embarrass and burden them.

PUBLIC REPRIMAND

On July 20, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Dusten L. Heugly for violation of Rules 1.7(b) (4)
(Conflict of Interest: Current Clients), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Heugly agreed to represent clients in a family court matter.
Mr. Heugly expressed that if he were to be retained by the clients
he would clearly have a conflict of interest based on the fact that
his parent was a counselor and court appointed supervisor. Mr.
Heugly did not get a written waiver for this conflict and entered
an appearance in the parental rights case. Mr. Heugly’s actions
caused harm by undermining the confidence in the proceedings
and calling into question the fair, impartial, and just administration
of the case.

RECIPROCAL DISCIPLINE

On May 25, 2010, the Honorable Paul G. Maughan, Third Judicial
District Court entered an Order of Discipline: Public Reprimand
against Daniel P McCarthy for violation of Rules 8.4(c) (Misconduct),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct. This was a reciprocal discipline order based
upon an Order from the United States Patent and Trademark
Office (“USPTO").

In summary:

The original complaint was made to the USPTO and alleged that
Mr. McCarthy made derogatory and scandalous statements in
patent applications, failed to take appropriate action to remove
those statements from the public record, and misrepresented that
those statements would be removed. In particular, Mr. McCarthy
had caused to be placed in the public record “derogatory and
scandalous” statements regarding an applicant and patentee.
The statements were later found by the USPTO to be derogatory
and scandalous.

In mitigation the OPC considered the following: (1) Illness;
and (2) Mr. McCarthy has made recent efforts to remove the
language from the patent applications.

DISBARMENT

On July 19, 2010, the Honorable David Mortensen, Fourth District
Court entered an Order of Discipline: Disharment against
Jerome R. Hamilton for violation of Rules 8.4(b) (Misconduct),
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

After being charged with theft, a third degree felony, for keeping
a laptop computer, notwithstanding a number of requests for its
return; on July 16, 2008, Mr. Hamilton entered a No Contest plea to
Wrongful appropriation, a Class A misdemeanor. Mr. Hamilton’s
plea was held in abeyance for 36 months. Mr. Hamilton ultimately
returned the computer.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics_hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules ops_pols/index of opinions.html.

ADMONITION

On August 2, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.4(a) (Communication), 1.5(a) (Fees), 1.16(d) (Declining or
Terminating Representation), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

The attorney was hired to represent a client in a divorce matter.
The client paid the attorney a portion of the agreed upon fee. The
attorney failed to diligently pursue the case. The attorney failed
to adequately communicate with the client including failing to
return telephone calls and attend scheduled appointments. The
attorney failed to inform the client of a pending hearing at which
the client was expected to be present. The attorney admitted to
failing to adequately represent the client but continuing to
charge the client for the attorney’s time, without discount. The
attorney failed to timely provide the client with a copy of the
client file and of records in the attorney’s possession.

PUBLIC REPRIMAND

On August 2, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against S. Austin Johnson for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.5(a) (Fees), 1.16(d)
(Declining or Terminating Representation), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Johnson was hired to represent a client in an immigration
matter. The client paid Mr. Johnson a retainer fee. Mr. Johnson
failed to represent his client in a diligent matter. Mr. Johnson
failed to notify his client of her INS approval which was later
discovered by the client. Mr. Johnson failed to respond to his
client’s request for information. Mr. Johnson failed to reasonably
consult with his client or to keep his client informed. Mr. Johnson
failed to return phone calls, respond to letters or answer notes
left at his unoccupied office. Mr. Johnson failed to perform or
complete the work for which the fee was charged. Mr. Johnson
refused to refund any of the portion of the fee. Mr. Johnson had
no documentation for services or hours worked on his client’s

case. Mr. Johnson failed to return his client’s file upon request
and termination of representation. Mr. Johnson'’s client suffered
injury because she had to pay another retainer for another
attorney, was delayed in permanent residency status, and loss of
original documents in her file.

PUBLIC REPRIMAND

On August 3, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against S. Austin Johnson for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
1.16(d) (Declining or Terminating Representation), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Johnson was hired by a client to represent her in an immigration
(INS) matter. Mr. Johnson failed to represent his client in a diligent
manner. Mr. Johnson lost the client’s file and required the client
to fill out INS forms multiple times. Mr. Johnson failed to respond
to INS discovery requests. Mr. Johnson failed to respond to his
client’s requests for information. Mr. Johnson failed to reasonably
consult with his client or to keep his client informed. Mr. Johnson
failed to return phone calls, respond to letters or answer notes left at
his unoccupied office. Mr. Johnson failed to return to his client the
file once it was requested and his representation was terminated.
Mr. Johnson caused injury to his client because the client had to
pay another INS fee and suffered delays in her INS proceedings.

PUBLIC REPRIMAND

On August 3, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against S. Austin Johnson for
violation of Rules 1.4(a) (Communication) and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Johnson was hired to represent a client in an immigration
matter. Mr. Johnson failed to respond to requests made by his
client for information. Mr. Johnson failed to consult with his
client or to keep his client informed. Mr. Johnson failed to return
phone calls. Mr. Johnson failed to relay important developments
or documents to his client. Mr. Johnson’s client suffered a delay
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in her immigration proceedings.

PUBLIC REPRIMAND

On August 3, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against S. Austin Johnson for
violation of Rules 1.1 (Competence), 1.3 (Diligence), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Johnson was hired to assist his client with the distribution of
a settlement check and real estate property that was awarded to
his client. Mr. Johnson failed to handle his client’s case completely
and failed to secure ownership of the property in a timely and
appropriate manner. Mr. Johnson could not account for his failure
and did nothing to rectify it. Mr. Johnson failed to diligently
perform the legal work he was hired to do. Mr. Johnson'’s client
suffered injury because she lost any value that the property may
have had.

PUBLIC REPRIMAND

On August 31, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Joe Cartwright for violation
of Rules 1.3 (Diligence), 1.4(a) (Communication), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Cartwright was hired to modify a divorce decree. Mr. Cartwright
failed to get the initial stipulation signed and filed. Mr. Cartwright
failed to keep his client informed of the status of the case.

Aggravating factors: Substantial prior record of discipline, pattern
of misconduct with respect to diligence and communication.

Mitigating factors: Absence of dishonest or selfish motive, timely
good faith effort to make restitution and rectify consequences,
full cooperation with the Office of Professional Conduct, and
disclosure to the client.

PUBLIC REPRIMAND

On August 31, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Jeanne Campbell-Lund for violation of Rules
1.3 (Diligence), 1.4(a) (Communication), 1.15(c) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Campbell-Lund was hired to represent a client in a2 DUI matter.
Ms. Campbell-Lund repeatedly cancelled hearings in this matter.
Ms. Campbell-Lund failed to appear for the pre-trial conference.
Ms. Campbell-Lund also failed to appear at a hearing. Ms.
Campbell-Lund called the court the morning of the hearing to
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inform of her plan not to appear. Ms. Campbell-Lund missed the
re-scheduled hearing that was set to accommodate her absence.
Ms. Campbell-Lund failed to adequately communicate with her
client, including keeping her client reasonably informed about
the status of the matter. Ms. Campbell-Lund failed to provide
copies of documents that were requested by her client. Ms.
Campbell-Lund’s client notified her of a DUI hearing. The client
did not know that the pre-trial hearing dates had been missed,
and the client did not know that the case had been remanded.
Ms. Campbell-Lund failed to deposit her fee in the trust account
until earned. Ms. Campbell-Lund provided no accounting of how,
where, and when the fee was deposited. Ms. Campbell-Lund
failed to provide the file to the client upon request; in this
respect she did not return the file until approximately nine
months after the request. The client eventually got his charge
reduced, but only after having to hire new counsel and paying
more fees, which caused him harm.

Aggravating factors: Prior record of discipline; pattern of
misconduct, substantial experience in the practice of law, and lack
of a good faith effort to make restitution or rectify consequences.

Mitigating factors: Absence of dishonest or selfish motive,
personal problems, and remorse.

SUSPENSION

On August 10, 2010, the Honorable Denise P. Lindberg, Third
Judicial District Court entered an Order of Discipline: Suspension
for three years against Nathan N. Jardine for violation of Rules
1.1 (Competence), 1.2(a) (Scope of Representation), 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 1.6(a) (Confidentiality of Information), 1.15(a)
(Safekeeping Property), 1.15(c) (Safekeeping Property), 1.15(d)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), 8.4(d) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct. Mr. Jardine has filed an
appeal on this matter.

In summary there are four matters:

Mr. Jardine was hired to represent a client in a criminal matter
and a domestic matter. The client paid Mr. Jardine to represent
her in both cases. Mr. Jardine did not place the fee in a client
trust account to be taken out as earned. Mr. Jardine did not
keep his client’s funds separate from his own. The client later
hired another attorney because she was dissatisfied with Mr.
Jardine’s representation. The attorney sent a letter to Mr. Jardine
requesting both the criminal and domestic files from Mr. Jardine.
Mr. Jardine did not comply. Mr. Jardine sent the client both the
criminal and divorce files, but included the file and personal
information of another client without the other client’s consent.
Mr. Jardine did not reimburse the client for unearned fees at the
close of his representation.

In the second matter, Mr. Jardine was hired to pursue a civil rights
action against a state agency. Mr. Jardine did not inform his



client that the first Complaint he had filed had been dismissed.
Mr. Jardine failed to prosecute the case and failed to serve the
second Complaint on all of the parties in the case, so the case
was dismissed. Mr. Jardine did not inform his client of the second
dismissal. During six years of representation, Mr. Jardine
communicated with his client only a few times.

In the third matter, Mr. Jardine and his client appeared in Salt
Lake City Justice Court to set two cases for a jury trial and a
pretrial conference. Mr. Jardine and his client failed to appear
on both matters. As a result of Mr. Jardine’s failure to appear,
justice was impeded.

In the fourth matter, an employee of Mr. Jardine, hired Mr.
Jardine to represent an elderly woman. Mr. Jardine accepted a
check dated from the client. Mr. Jardine did not meet with his
client or speak with her over the telephone at the time he
accepted the check for his representation. Mr. Jardine did not
contact his client’s son nor anyone in his client’s family to assess
her capacity or her financial affairs. Mr. Jardine did not deposit
the check into his trust account; instead, Mr. Jardine deposited
the check into his general account. Mr. Jardine did not keep his
client’s funds separate from his own. Mr. Jardine did nothing in
furtherance of the representation and did not meet with his
client until months later when he was formally notified by a
representative of a financial institution that his client’s accounts
were being drained.

Aggravating factors: Prior discipline, vulnerability of victim;
selfish motive, multiple offenses; pattern of misconduct, refusal
to acknowledge wrongful nature of the misconduct involved,
substantial experience in the practice of law, and lack of good
faith effort to make restitution or to rectify the consequences of
the misconduct involved.

Mitigating factor: Personal problems.

RESIGNATION WITH DISCIPLINE PENDING

On May 12, 2010, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning Isaac B. Morley for violation
of Rules 8.4(b) (Misconduct), 8.4(c) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On October 7, 2009, Mr. Morley entered a guilty plea to one
count of Concealment of Assets, a felony. Mr. Morley was
sentenced to thirty-six months probation and $100 assessment.

RESIGNATION WITH DISCIPLINE PENDING

On July 21, 2010, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning Christopher W. Edwards for
violation of Rules 1.1 (Competence), 1.2(a) (Scope of Representation),
1.3 (Diligence), 1.4(a) (Communication), 1.4(b) (Communication),

1.15(a) (Safekeeping Property), 1.15(c) (Safekeeping Property),
1.15(d) (Safekeeping Property), 3.2 (Expediting Litigation), 3.3 (a)
(Candor Toward the Tribunal), 8.1(b) (Bar Admission and
Disciplinary Matters), 8.4(c) (Misconduct), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary there are four matters:

Mr. Edwards was hired to file a quiet title action. The client
made numerous telephone calls and made numerous walk-in
visits to Mr. Edwards’s office to inquire about the status of the
case. The client eventually came to Mr. Edwards’s office to find
out about an order. Mr. Edwards went into his copy room and
emerged with a document that was purportedly an Order
Quieting Title drafted by the court. The order had been signed
“By Order of the Court.” The client questioned the authenticity
of the document and took the document that Mr. Edwards had
given him to the courthouse to see if it had been issued and
signed by court personnel. The court clerk confirmed the
client’s suspicions that the document had not been drafted,
issued, or signed by the court.

In the second matter, Mr. Edwards was hired to assist in a foreclosure
proceeding. For two years, Mr. Edwards only communicated
with the clients on a few occasions when they came to his office.
Mr. Edwards misrepresented the status of the case on several
occasions. Eventually, the client decided to check the status of
the state court action and found that no case had been filed.
Over the course of two years, Mr. Edwards told the clients that
court proceedings were scheduled nine times when they were
not. When Mr. Edwards told the client that there was a trial
scheduled, the client demanded to see the Trial Notice. Mr.
Edwards produced a Trial Notice purporting to have been
drafted and sent by the court. The client took the Trial Notice to
the court. The court clerk confirmed that the Trial Notice had
not been drafted, issued, or signed by the court.

In the third matter, the OPC received a notice of insufficient
funds from Mr. Edwards’ financial institution regarding his
client trust account. After Mr. Edwards failed to respond to the
OPC’s request, the OPG served a Notice of Informal Complaint
(“NOIC”) on Mr. Edwards by mail. The NOIC reminded Mr.
Edwards of his obligation under Rule 10(a) (5) of the RLDD, to
submit a written response within twenty days. Mr. Edwards
failed to respond to the NOIC or to provide the documents that
might have explained the NSF.

The OPC had two additional informal complaints pending against
Mr. Edwards. One matter was initiated by an individual with information
that Mr. Edwards had retained funds of two of his clients to
which he was not entitled. Rather than using the money to pay
the clients’ creditors, Mr. Edwards kept the money and used it
for his own purposes. Mr. Edwards told one of the clients that
he had paid off his mortgage when in fact he had not. Mr. Edwards
also sent a false cashiers check to one client to make the client
think the mortgage had been paid.
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Attorney Discipline
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April 5, 2007
Augustus G- Chin, President
Utah State Bar
Dear Gus:
At a recent court conference, the justices discussed the treatment of opinions issued by the Ethics

Advisory Opinion Committee of the Utah State Bar and reviewed your letter of December 8, 2006, as well

as the memoranda prepared by Gary Sackett and Billy Walker.

,lawyer discipline is & Supreme Court responsibility: The Office of Professional Conduct

As you know.
““oPC”) works under the Court’s direction and regularly reports 10 it. The Court expects the OPC to take action
s view that the OPC cannot adequately

whenever it believes 2 disciplinary rule has been violated. Itis the Court’

perform this function if it is bound by the opinions issued by the Ethics Advisory Opinion Committee.

The Court values and appreciates the excellent work of the Ethics Advisory Opinion Committee.

It has relied upon the committee’s analysis and substantive research in the past, and it will continue to do sO
urt believes that 2 lawyer who acts

in the future. Asl stated in My letter to you of August 10, 2006, the Co

in accordance with an opinion issued by the Ethics Advisory Opinion Committee should enjoy @ rebuttable
that presumption should

umption of having abided by the Rules of Professional Conduct. However,

pres
not be conclusive, and it is important for the Court t0 have the opportunity to address interpretations of the

Rules of Discipline about which there may be uncertainty-

the Court requests the Bar Commission 0 make whatever changes are

In view of its position,
necessary to the rules governing the Ethics Advisory Opinion Committee 1O provide that the committee’s

opinions are advisory only:
Thank you for your attention to this matter.
Sipcerely,

A —

Christine M. Durham
Chief Justice

cc: Billy Walker
John Baldw in
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ADMONITION

On March 24, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 1.8(h) (Conflict of Interest: Current Clients:
Specific Rules), 1.15(c) (Safekeeping Property), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

A client retained an attorney to assist in having the client’s sister
appointed as personal representative of the client’s late father’s
estate and to help resolve estate issues. The attorney did not act
with reasonable diligence or promptness in accomplishing these
objectives. The attorney claimed the lack of diligence was because
the client did not want to pay the attorney to accomplish this task.
The attorney’s claim was undermined by the fact that within days
of the client obtaining a new lawyer, the client’s sister was appointed
the personal representative of the estate. The attorney did not
accomplish in four months what the client’s new attorney did in
three days. The attorney’s fee agreement with the client contains
a provision that prospectively limits the attorney’s potential
liability for malpractice. The client had no opportunity to seek
advice of separate counsel on that provision. In this case, the
attorney charged the client a retainer, which was deposited in
the attorney’s operating account.

PUBLIC REPRIMAND

On February 10, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Brian W. Steffensen for
violation of Rules 1.5(a) (Fees), 1.5(b) (Fees), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Steffensen met with a potential client for a free consultation.
The client met with Mr. Steffensen for a second time and paid
for the consultation. Mr. Steffensen did not explain the terms of
his retention. Mr. Steffensen charged his client and failed to
perform any meaningful work on the case. In this respect, Mr.
Steffensen did not file a response to a lawsuit that had been filed
against his client and failed to file for a continuance of an
upcoming court hearing.

Aggravating factor: dishonest or selfish motive.

PUBLIC REPRIMAND

On February 9, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Bruce L. Nelson for violation of
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Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communication),

1.4(b) (Communication), 4.2(a) (Communications with Persons
Represented by Counsel), 8.1(b) (Bar Admission and Disciplinary

Matters), and 8.4(a) (Misconduct) of the Rules of Professional
Conduct.

In summary:

Mr. Nelson was hired to represent a client in a divorce matter.
Mr. Nelson failed to respond to a counterclaim made against his
client. Mr. Nelson failed to respond to a Motion for Entry of the
Divorce Decree and a Default Judgment was entered against his
client. Mr. Nelson counseled his client to give up certain rights with
respect to a Protective Order. Mr. Nelson failed to communicate
with his client when representing the client and then tried to
contact his former client without the consent or permission of
his client’s new attorney after the client hired someone else. The
client incurred significant attorney’s fees as a result of Mr. Nelson’s
actions. Mr. Nelson also failed to respond to OPC’s lawful
request for information.

Aggravating factors: failure to cooperate with the OPC, prior
record of discipline.

PUBLIC REPRIMAND

On February 9, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Franklin R. Brussow for violation of Rules 1.15(d)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct. On March 11, 2010, Mr. Brussow filed a
Petition/Request for Review with the Utah Supreme Court.

In summary:

Mr. Brussow was hired to represent a client in court. Mr. Brussow
failed to provide an accounting to his client when one was requested.
Mr. Brussow could not completely account for his fees and did
not know how much his client had paid. Mr. Brussow’s billing
records were inadequate and incomplete. Mr. Brussow failed to
provide his client the file upon request. Mr. Brussow failed to provide
his client’s file to his client’s new attorney when it was requested
of him. Mr. Brussow held his client’s file while demanding payment
of a third-party bill by his client in exchange for the file.

PUBLIC REPRIMAND

On March 18, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Roberto G. Culas for violation of Rules 1.1
(Competence), 5.3(a) (Responsibilities Regarding Nonlawyer
Assistants), 5.3(b) (Responsibilities Regarding Nonlawyer Assistants),



and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Culas was the managing attorney in many cases he had with
the Workers Compensation Fund. Mr. Culas admitted that he
lacked the requisite skill and knowledge to handle Worker
Compensation cases. Mr. Culas’ paralegal was assisting Mr.
Culas in the Workers Compensation matters. Mr. Culas failed to
have sufficient measures and training in place to ensure his
paralegal’s conduct was professional and compatible with the
Rules of Professional Conduct. The paralegal’s conduct included
holding himself out as an attorney. The paralegal demanded
information he was not entitled to by law.

Aggravating factor: Mr. Culas’ prior disciplinary history.

PUBLIC REPRIMAND

On March 24, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against J. Kent Holland for violation
of Rules 1.15(a) (Safekeeping Property), 1.15(d) (Safekeeping
Property), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Holland received funds from a client who hired an associate
in his office. Mr. Holland deposited the funds into his client trust
account. At one point the associate attorney left the office and
took the client and client file with him. The young associate
requested the unearned funds left in the account. Mr. Holland
sent the check to the associate but did not let the client know
what had happened to the funds. The client, on several occasions,
requested accounting of the funds from Mr. Holland. Mr. Holland
failed to provide the client with an accounting or refund. Mr. Holland
failed to explain to the client what had happened to the funds in
the trust account or provide any documentation for more than a
year. Mr. Holland failed to respond to the OPC after requests
were made and failed to provide the necessary documentation
establishing what happened to the client’s funds, until he presented
the documentation to the Screening Panel of the Ethics and
Discipline Committee.

PUBLIC REPRIMAND

On March 24, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against S. Austin Johnson for violation of Rules 1.4(a)
(Communication), 1.16(d) (Declining or Terminating Representation),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Johnson was hired to assist a client in obtaining a labor
certification. Mr. Johnson failed to communicate with his client.
Mr. Johnson failed to keep his client informed about the progress
of the case. The client tried repeatedly to reach Mr. Johnson, but
was never successful. Mr. Johnson only communicated with the
client after the client filed the Bar complaint against him. Mr. Johnson
failed to notify his client of the relocation of his office. Mr. Johnson
failed to comply with reasonable requests for filing materials.
Mr. Johnson did not provide key documents to the client until the
day of the Screening Panel Hearing of the Ethics and Discipline
Committee. Mr. Johnson failed to provide the entire file to the
client as requested. The Panel found injury in that the client has
had to hire another lawyer and pay additional, substantial fees.

PUBLIC REPRIMAND

On March 24, 2010, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against S. Austin Johnson for
violation of Rules 1.15(d) (Safekeeping Property), 8.1(b) (Bar
Admission and Disciplinary Matters) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Johnson represented several patients of a clinic in connection
with vehicular accidents. Mr. Johnson failed to timely notify the
doctor at the clinic of settlements with clients for which the doctor
had provided medical services. Mr. Johnson failed to disburse
funds owed to the doctor and the clinic when the cases were
settled by his office and only provided funds to the clinic after
the Bar complaint was filed against him. Mr. Johnson failed to
provide an accounting to the doctor even after several requests.
Mr. Johnson failed to respond to the OPC's request for information.
Mr. Johnson caused injury to the clinic, the doctor, and to his
clients by his failure to disburse the funds in a timely fashion.

INTERIM SUSPENSION

On January 26, 2010, the Honorable Paul G. Maughan, Third
Judicial District Court, entered an Order of Interim Suspension
Pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability, suspending Jeffrey M. Gallup from the practice of law
pending final disposition of the Complaint filed against him.

In summary:

On January 22, 2009, Mr. Gallup entered a no contest plea to
one count of Violation of a Protective Order, a 3rd degree felony.
On April 30, 2009, Mr. Gallup entered a guilty plea to one count
of Violation of a Protective Order, a 3rd degree felony. On June 30,
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2009, Mr. Gallup entered a guilty plea to one count of Violation
of a Protective Order, a 3rd degree felony. On August 18, 2009,
Mr. Gallup entered a guilty plea to two counts of Driving Under
the Influence of Alcohol/Drugs. The interim suspension is based
upon the felony convictions.

RESIGNATION WITH DISCIPLINE PENDING

On February 24, 2010, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning Richard D. Wyss II for
violation of Rules 8.4(b) (Misconduct), 8.4(c) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On December 1, 2008, Mr. Wyss pleaded guilty to one count of
Making a False Statement, a felony, pursuant to United States
Code 18 § 1001 (a)(2). Mr. Wyss was sentenced to 36 months
probation, $100 assessment, $188,548.92 in restitution, and
the performance of 300 hours of community service.

SUSPENSION

On March 9, 2010, the Honorable Bruce Lubeck, Third District
Court entered an Order of Discipline: Suspension for three years
against Brian R. Rayve for violation of Rules 1.3 (Diligence),
1.5(a) (Fees), 1.15(d) (Safekeeping Property), 8.1(b) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Rayve was retained by a client to perform some trademark

work. Mr. Rayve was paid but failed to perform any substantive

work on the case. Mr. Rayve failed to provide an accounting to

his client. Mr. Rayve sent his client an email asking for information
so he could do the work on the case. The client had previously
provided all of the information necessary to do the work. When
his client requested a refund of the fee paid, Mr. Rayve refused

to refund any portion of the fee. Mr. Rayve failed to respond to

the Notice of Informal Complaint. Mr. Rayve failed to attend the
Screening Panel Hearing of the Ethics and Discipline Committee.

Aggravating circumstances include: a pattern of misconduct;
refusal to acknowledge the wrongful nature of the misconduct;
a lack of good faith effort to make restitution or to rectify the
consequences of the misconduct involved (including filing papers
with a tribunal while suspended); substantial experience in the
practice of law; a prior record of discipline; and obstruction of
the disciplinary proceeding by intentionally failing to comply
with rules or orders of the disciplinary authority.

\olume 23 No. 3

SUSPENSION

On February 24, 2010, the Honorable Tyrone E. Medley, Third
District Court entered an Order of Discipline: Suspension for
three years beginning June 1, 2010, against Justin K. Roberts
for violation of Rules 1.1 (Competence), 1.2(a) (Scope of
Representation), 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 1.5(a) (Fees), 1.15(b) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
3.2 (Expediting Litigation), 8.1(a) and (b) (Bar Admission and
Disciplinary Matters), 8.4(c) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary there are six matters:

Mr. Roberts was hired to represent clients in a lawsuit, to raise
counterclaim issues, and to bring a different civil lawsuit against
another party. Mr. Roberts failed to enter his appearance in one
of the civil matters. Mr. Roberts did not pursue the other civil
matter and did not timely explain his case strategy to his client.
The client contacted Mr. Roberts for a status update. Mr. Roberts
failed to keep his client informed about the status of his cases.
When the representation was terminated, the client requested a
refund and an accounting of the retainer. Mr. Roberts failed to
timely provide his client with an accounting of the retainer fees.
Mr. Roberts did not refund any of the retainer. Mr. Roberts
failed to file a notice of withdrawal in one of the civil cases. Mr.
Roberts did not forward notice of the Order to Show Cause to
his former client which Mr. Roberts received after his services
were terminated. Mr. Roberts failed to timely respond to the
OPC’s Notice of Informal Complaint (“NOIC”).

In another matter, Mr. Roberts was hired to defend a client
against a domestic violence charge and represent the client in a
divorce. Mr. Roberts informed the client that he would reset the
arraignment hearing. At the next meeting, Mr. Roberts advised
the client he did not need to attend the arraignment and gave
the client a new court date. Mr. Roberts did not obtain an Order
from the court continuing the arraignment. Mr. Roberts did not
attend the arraignment and the court issued a bench warrant for
his client. After reaching a stipulated settlement in the divorce,
the court directed Mr. Roberts to file an Affidavit of Jurisdiction
and Grounds along with the Findings of Fact, Conclusions of
Law and Decree of Divorce. Mr. Roberts did not timely file the
paperwork needed to finalize the divorce matter. Mr. Roberts
failed to return his client’s calls for status information about the
divorce. When the client was able to find Mr. Roberts, Mr. Roberts
informed the client that he filed the documents requested by the
court but the court lost the documents and he would re-file
them. By the time of the filing of the informal Bar complaint
against Mr. Roberts, the documents requested by the court had



not been filed with the court. Mr. Roberts failed to timely respond
to the OPC’s NOIC.

In another matter, Mr. Roberts was hired to represent a client in
a divorce. Mr. Roberts did not timely file a petition for divorce
and serve it. Mr. Roberts informed the client that he would reset
the Order to Show Cause Hearing for another date with the court.
Mr. Roberts informed the client that he changed the hearing date
with the court and that he did not need to appear in court. Mr.
Roberts did not file 2 Motion to Continue the Order to Show Cause
Hearing with the court and did not appear for the hearing. At
the Order to Show Cause Hearing, the court granted the requests
of the client’s spouse based on Mr. Roberts’ client’s failure to
appear. Mr. Roberts failed to answer his client’s requests for
information about the case. Mr. Roberts failed to explain to his
client the options regarding setting aside the Order from the
Order to Show Cause Hearing. The client gave Mr. Roberts’
office a letter from the Office of Recovery Services (“ORS”)
regarding unpaid child support. Mr. Roberts failed to timely
contact his client about the ORS letter. Mr. Roberts failed to
timely respond to the OPC’s NOIC.

In another matter, Mr. Roberts was hired to pursue a tort claim.
Since his client’s claims were based on repressed memories of
abuse as a child, an expert witness would be needed to testify
concerning the client’s repressed memories to prove the claim.
Mr. Roberts failed to fully research expert witnesses to prepare
the case prior to filing the complaint. Mr. Roberts requested
that the prison officials serve the defendant in prison but he
failed to timely follow up to ensure that the correct inmate had
been served. Mr. Roberts failed to obtain a certificate of service
of the summons or other proof of service on the defendant. Mr.
Roberts failed to file any proof of service of the summons in the
case. Mr. Roberts failed to return his client’s telephone calls for
information about the status of the case. The court dismissed
the complaint for failure to prosecute. Mr. Roberts failed to
inform his client about the dismissal of his complaint. Without
consulting with his client about the dismissal and re-filing of the
complaint, Mr. Roberts re-filed the complaint. Mr. Roberts
failed to take the steps necessary to perfect service of process
within the 120 days after the filing of the second complaint. Mr.
Roberts failed to explain to the client the ramifications of failing
to timely complete service of process of the second complaint.
Mr. Roberts failed to timely respond to the OPC’s NOIC.

In another matter, Mr. Roberts was hired to continue work on a
pending tort case. Opposing counsel filed 2 motion to dismiss
the complaint for failure to prosecute. The client paid Mr. Roberts
a flat fee for the tort case. The client gave Mr. Roberts a signed

and notarized statement for Mr. Roberts to immediately file with
the court. Mr. Roberts did not file the notarized document with
the court. Mr. Roberts did not enter an appearance of counsel
for the tort case and failed to respond to the Motion to Dismiss
to preserve his client’s claim. Mr. Roberts did not request an
extension of time to respond to the Motion to Dismiss from opposing
counsel or the court. Mr. Roberts did not keep his client informed
about the case. The client called Mr. Roberts several times for
information about the case. Mr. Roberts did not return his client’s
voicemail messages. The client learned from the court that the
case had been dismissed with prejudice for failure to prosecute.
The client requested that Mr. Roberts refund the attorney’s fees
that were paid and return the client’s file. He did not refund any
of the attorney’s fees he collected, nor did he return the file to
the client. Mr. Roberts made material misrepresentations to the
Screening Panel of the Ethics and Discipline Committee in response
to the client’s complaint regarding discussions he had with his
client and documents he claimed to have given to his client.
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In the last matter, Mr. Roberts was hired to represent a client in
an adoption and termination of parental rights matter for a child
in the client’s care. Mr. Roberts verbally agreed to handle the
case for a flat fee plus costs. During the initial meeting, Mr.
Roberts discussed filing a motion with the court for alternate
service. Mr. Roberts misrepresented to the client that he filed
the adoption petition and a Motion for Alternate Service for the
birth parents with the Third District Court around February
2007. The client called Mr. Roberts multiple times to inquire
when the birth mother would be served. Mr. Roberts failed to
return most of his client’s requests for information about the
case. Mr. Roberts misrepresented to the client that the judge
had approved the motion for alternate service before it was
filed. Mr. Roberts did not give his client the case number or the
judge assigned to the case upon the client’s request. Months
later, Mr. Roberts informed his client that the court clerks had
lost the paperwork, so he would have to re-file the case. The
client paid Mr. Roberts cash for publication of the summons
upon Mr. Robert’s request. Mr. Roberts did not place the legal
notice. The client terminated Mr. Roberts’ representation. By
the time the representation was terminated, Mr. Roberts had
filed the petition and alternate service motion and was awaiting
the court’s ruling regarding the motion. The client requested a
full refund of the fees paid for Mr. Roberts’ legal fees and the
costs paid for publication of the summons. The client also
requested the return of the file. Mr. Roberts refused to refund
any of the fees and failed to refund the money paid for the
publication of the summons. Mr. Roberts failed to provide his
client the file.
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Attorney Discipline

ADMONITION

On September 17, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
4.2(a) (Communication with Persons Represented by Counsel)
and 8.4(a) (Misconduct).

In summary:

An attorney was contacted by a minor whose parents were
involved in a divorce proceeding in district court. The minor
informed the attorney that the minor had been appointed a
Guardian ad Litem (GAL), though the minor had not heard from
the GAL in over two years. The minor asked the attorney for
representation in the district court proceeding. The attorney
researched the possibility of representation, and reviewed
Ethics Advisory Opinion 07-02. That opinion addresses the
situation that the attorney was presented with, and advises that
in the case of a mature minor, an attorney may speak with the
minor even without the permission of the GAL and not violate
Rule 4.2. The attorney spoke again to the minor after conducting
research. The attorney filed a Notice of Appearance in the case.
The GAL filed a Motion to Strike Notice of Appearance of Counsel.
The attorney conducted further research to determine if the minor
was a “mature minor” as described in the ethics opinion. The
attorney filed a response to the motion to strike. A pretrial hearing
was held where the attorney’s representation was discussed. The
attorney asked to withdraw from the case after the representation
was challenged by the father’s counsel and the GAL. The court

removed the attorney from the case, struck all of the pleadings
that had been filed, and chastised the attorney for what had
been done. The court stated that the attorney’s actions were
“wrong,” “out of line,” “unethical,” and “inappropriate.” The
attorney followed all orders of the court.

.

The Rules of Procedure for the Ethics Advisory Opinion Committee
(“EAOC”) state: “A lawyer who acts in accordance with an ethics
advisory opinion enjoys a rebuttable presumption of having abided
by the Utah Rules of Professional Conduct.” The Utah Supreme Court
has advised that it expects the OPC to take action whenever it believes
a disciplinary rule has been violated and that the OPC cannot
adequately perform that function if it is bound by the opinions
issued by the EAOC. As was the case in this matter, the opinions
are advisory, and the presumption that an attorney who follows an
opinion has not violated a Rule is rebuttable and inconclusive.

PUBLIC REPRIMAND

On November 13, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Larry N. Long for violation
of Rules 5.3(a) (Responsibilities Regarding Nonlawyer Assistants),
Rule 5.5 (Unauthorized practice of Law; Multijurisdictional
Practice of Law), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
Mr. Long was hired by the complainant to represent a client on
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aviolation of a Protective Order. The complainant originally met
with a non-lawyer working for Mr. Long, on April 18, 2007. The
complainant paid a $750 retainer fee to the non-lawyer. After
Mr. Long failed to appear at a court hearing the complainant called
Mr. Long to inquire about his failure to appear and spoke to the
non-lawyer. After Mr. Long failed to appear at the next hearing
scheduled, the complainant called to speak with Mr. Long and
again only spoke with the non-lawyer. At one point, the non-lawyer
planned to serve as a mediator for the parties in this dispute, while
Mr. Long represented the client and while the non-lawyer was
employed by Mr. Long. The non-lawyer prepared a mediation
settlement document and sent it to opposing counsel for signature.
The complainant was led to believe that the non-lawyer was an
attorney. Mr. Long failed to effect measures to make reasonably
certain that the non-lawyer as his employee complied with the
Rules of Professional Conduct. Mr. Long failed to adequately
supervise the non-lawyer’s activities to insure the non-lawyer
was not engaging in the Unauthorized Practice of Law. Mr. Long
allowed the non-lawyer to appear in court, contact an opposing
party and conduct mediation proceedings at Mr. Long’s office.

PUBLIC REPRIMAND

On November 10, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against David C. VanCampen for
violation of Rules 1.4(b) (Communication), 1.16(d) (Declining
or Terminating Representation), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. VanCampen represented a client who was charged with three
misdemeanors. Mr. VanCampen failed to appear at two bench trials.
Mr. VanCampen failed to notify his client that he was leaving the firm
where he had been employed and that he was no longer representing
the client. Mr. VanCampen failed to withdraw as counsel and failed to
make sufficient arrangements to protect his client after terminating
the representation. Mitigating factors included: Respondent’s stated
intent not to resume the practice of law and Respondent’s apparent
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lack of intent to harm his client. Aggravating factors included:
Respondent’s extensive disciplinary history and pattern of misconduct.

RECIPROCAL DISCIPLINE

On July 23, 2009, the Honorable Kate A. Toomey, Third District
Court, entered an Order of Discipline: Public Reprimand against
Timothy Barnes for violation of Rules 1.3 (Diligence), 1.4
(Communication), 1.16(d) (Declining or Terminating Representation),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.
This was a reciprocal discipline order based upon a Nebraska
Supreme Court order of discipline.

In summary:

The Nebraska Supreme Court found that Mr. Barnes accepted a
flat-fee of $1500, plus $500 for expenses to obtain tax-exempt
status for a non-profit corporation in February 2006. Mr. Barnes
never completed the application. After several months had gone
by, Mr. Barnes contacted the corporation to request additional
information. When the corporation attempted to get clarification,
they found that Mr. Barnes had moved to Utah without notifying
the corporation. In January 2007, the corporation asked for Mr.
Barnes to refund the money.

The Nebraska Counsel for discipline filed formal charges against
Mr. Barnes in June 2007. After charges were filed Mr. Barnes
refunded $1500 and promised to refund the remainder, however
at the time of the hearing he had not refunded the remainder.

The Nebraska Supreme Court found that Mr. Barnes failed to complete
the matter and failed to notify the non-profit corporation that he
was unable to do so. He failed to return any of the money the
corporation paid for his fees and expenses until after the Counsel
for Discipline had filed formal charges against him. The Nebraska
Supreme Court also found that the evidence did not show that Mr.
Barnes repaid the full amount of his unearned fee. In mitigation, the
Nebraska Supreme Court found that during some of the time that
Mr. Barnes neglected his client’s legal matter, he was contending with
a series of personal and family health issues and that he cooperated
with the Counsel for Discipline, admitted most of the allegations in
the formal charges and acknowledged responsibility for his actions.
There was no record of other complaints against Mr. Barnes
and he was no longer engaged in the private practice of law.

INTERIM SUSPENSION

On October 20, 2009, the Honorable Vernice S. Trease, Third
Judicial District Court, entered an Order of Interim Suspension
Pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability, suspending Richard D. Wyss II from the practice of
law pending final disposition of the Complaint filed against him.

In summary:

On December 1, 2008, Mr. Wyss pleaded guilty to Making a False
Statement, a felony, United States Code Annotated § 1001 (a) (2).
The interim suspension is based upon the felony conviction.
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Attorney Discipline

ADMONITION

On November 30, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.3 (Diligence),
1.4(a) (Communication), 1.4(b) (Communication), 8.1(b), (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct).

In summary:

An attorney was hired to assist a client in a property dispute.
The attorney failed to send letters within 14 months of being
hired. The attorney failed to take any appropriate or effective
actions to obtain all necessary information to fully prepare the
client’s letters. The attorney failed to answer letters, phone calls,
and emails from the client. The attorney failed to send written
correspondence when phone calls were not answered. The
attorney did not finish the legal work. The attorney failed to
respond to the OPC’s Notice of Informal Complaint.

Mitigating factor: No injury to clients.

ADMONITION

On December 17, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
4.2(a) (Communications with Persons Represented by Counsel),
and 8.4(a) (Misconduct).

In summary:

An attorney represented a client in 2 domestic dispute. The
court appointed a separate attorney to represent a party also
involved in the domestic dispute. The attorney knew that the
separate party was being represented by an attorney. The attorney
communicated in the presence of the separate party regarding
the subject of the representation without the knowledge and/or
consent of the Court appointed attorney.

ADMONITION

On November 13, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.5(a) (Fees), 7.1 (Communications Concerning a Lawyer’s
Services), 7.5(d) (Firm Names and Letterheads), and 8.4(a)
(Misconduct).

\olume 23 No. 2

In summary:

The attorney met with a potential client for a free consultation.
The attorney discussed the attorney’s fees with the potential
client and gave an amount for the fees should the potential
client hire the attorney. The attorney appeared at one court
hearing on an emergency basis. The attorney met with the potential
client afterwards and discussed the fee. The potential client paid
the attorney a small fee for the appearance. The potential client
signed a retainer agreement but then decided and told the attorney
that the representation was no longer wanted. The client then
hired another attorney whose fee was less. Even though the attorney
had not been retained, the attorney appeared at a driver’s license
hearing for the client. The attorney left when the client appeared
with another attorney. The attorney filed a collection lawsuit
against the potential client. The attorney attempted to collect an
unreasonable fee for services rendered. The attorney caused a
debt collection action to be filed for an amount that was equal
to the entire flat fee that would have been charged had the client
accepted the representation. The attorney used “and Associates”
as firm names on his letterhead when the attorney is the only
attorney in the office. The use of “and Associates” represents to
the public that there are other attorneys at the office.

PUBLIC REPRIMAND

On November 24, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Larry N. Long for violation
of Rules 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 7.1 (Communications Concerning a Lawyer’s
Services), 7.5(d) (Firm Names and Letterheads), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Long charged excessive fees for work he completed in two
criminal matters. In one case Mr. Long appeared in court only a
few times before his client was accepted into Drug Court. In
another case Mr. Long made only a few court appearances
before his client entered a plea. In the second case Mr. Long did
not appear in court after his client’s plea was entered.

At all times relevant to the conduct at issue, Mr. Long was the
only lawyer in his office. Mr. Long presented himself to the
public using the names L. Long Lawyers and Long & Associates.
The use of these firm names misleads the public to conclude
that there were other lawyers in Mr. Long’s office.



PUBLIC REPRIMAND

On January 6, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Joe Cartwright for violation of Rules
1.2(a) (Scope of representation and Allocation of Authority
Between Client and Lawyer), 1.4(a) (Communication), 1.4(b)
(Communication), 1.15(c) (Safekeeping Property), 5.3(b)
(Responsibilities Regarding Nonlawyer Assistants), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

A client met with Mr. Cartwright’s contract paralegal. The paralegal
represented to the client and his parents the intent to perform
legal work for a substantially discounted fee. Mr. Cartwright was
unaware of the communication. Mr. Cartwright instructed the
paralegal to collect a retainer fee from the client and instructed
the paralegal to inform the client of Mr. Cartwright’s hourly rate.
The paralegal instructed the client to make a check payable to
him and the paralegal proceeded to hold that money for over
two weeks without the money being deposited in Mr. Cartwright’s
trust account. Mr. Cartwright never met with the client. Mr. Cartwright
never explained his fee structure or scope of representation to the
client. Mr. Cartwright failed to specifically instruct his paralegal
to have the retainer check paid to Mr. Cartwright.

RESIGNATION WITH DISCIPLINE PENDING

On January 13, 2010, the Honorable Christine M. Durham,
Chief Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning Richard Reynolds
for violation of Rules 1.2(d) (Scope of Representation), 1.4(b)
(Communication), 1.5(b) (Fees), 1.15(d) (Safekeeping Property),
3.3(a) (1) (Candor Toward the Tribunal), 8.1(b) (Bar Admissions
and Disciplinary Matters), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary there are two matters:

In the first matter, a client hired Mr. Reynolds to represent her in
her divorce. The court entered a restraining order that prevented
the sale of personal and marital assets that could be deemed a
marital asset by both parties in the divorce case. The client’s
vehicle was an asset that could have been deemed a marital
asset in the divorce proceedings. Mr. Reynolds did not explain
how the sale of the vehicle could effect the restraining order
and the divorce case. Mr. Reynolds’s billing for his client listed
an unexplained increase in the balance due. Mr. Reynolds did
not provide his client receipts or proof of how the claimed expert/
consulting fees were assessed. After Mr. Reynolds withdrew

from his client’s representation, he filed 2 Motion to Intervene
and Memorandum to Intervene on her case in the divorce matter.
Mr. Reynolds obtained an order on his motion. The client filed a
Motion for Review of Order Re: Motion to Intervene with the
Court. The court granted a review of the issue of attorney fees
and costs owed by the client to Mr. Reynolds. At a review hearing,
the court directed Mr. Reynolds to produce to his client’s new
attorney all computer files involving his client in a format to be
specified by the client’s attorney. Mr. Reynolds did not provide
any computer files to the client’s attorney. At a review hearing,
the court ordered Mr. Reynolds to provide his computer billing
files to his former client’s attorney. Mr. Reynolds did not comply
with the court’s order that he provide his former client’s attorney
his computer billing files.

In the second matter, Mr. Reynolds was hired to represent a
client in a criminal matter involving charges of possession of a
controlled substance and possession of a dangerous weapon by
a restricted person. The client signed an Employment and Fee
Agreement with Mr. Reynolds. The client paid Mr. Reynolds a
flat-fee of $1500. The client’s firearms and ammunition had
previously been seized. As part of an agreement, Mr. Reynolds
took possession of the client’s firearms and ammunition. Mr.
Reynolds indicated to his client that he would turn the firearms
and ammunition (“property”) over to a friend or family member
of the client. Mr. Reynolds did not surrender the property to a
friend or family member of the client. Mr. Reynolds did not
surrender the property to his client upon completion of his
client’s probation and reduction of conviction to 2 misdemeanor.
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The client made numerous written and telephonic requests for
his property to be returned. Mr. Reynolds did not give the client
any money in exchange for the property. A judgment was
entered against Mr. Reynolds in First District Court, as a result
of a suit brought by his client for the return of his property. The
OPC served Mr. Reynolds with a Notice of Informal Complaint
(NOIC). Mr. Reynolds did not respond to the NOIC.

SUSPENSION

On December 21, 2009, the Honorable Robert K. Hilder, Third
District Court entered an Order of Discipline: Suspension for six
months and one day against Douglas H. Killpack for violation of
Rules 1.1 (Competence), 1.2(a) (Scope of Representation), 1.3
(Diligence), 1.4 (Communication), 3.3(a) (Candor Towards
the Tribunal), 8.4(c) (Misconduct), 8.4(d) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary there are two matters:

A client contacted Mr. Killpack to represent her on her divorce
matter. Prior to a meeting the client had informed Mr. Killpack
by telephone that she did not wish to file bankruptcy at that time
due to a pending home loan. At the meeting the client completed
bankruptcy paperwork with the understanding that it would be
ready should she later decide to file for bankruptcy. Within
approximately two days of the client’s meeting with Mr. Killpack,
Mr. Killpack filed the bankruptcy and the divorce. The client
learned the bankruptcy was filed when she was contacted by her
loan officer regarding her home loan. The client received a
letter informing her of the Bankruptcy Trustee meeting which
had been scheduled for her case. Mr. Killpack initially informed
the client that the notice was an error and that Mr. Killpack still
had the unfiled bankruptcy. Mr. Killpack told his client that the
bankruptcy was filed by mistake. Mr. Killpack’s solution to correct
the problem was for neither she nor Mr. Killpack to attend the
Trustee meeting so that the case would be dismissed. The client
and her loan officer spoke with Mr. Killpack and Mr. Killpack
agreed to write to the loan provider admitting Mr. Killpack’s
error in filing the bankruptcy with the hope of reviving the
home loan.

Mr. Killpack attended the Trustee’s meeting. The client’s attempts to
discuss this matter with Mr. Killpack further resulted in unreturned
calls. Mr. Killpack refused to refund the money that his client
paid for the bankruptcy paperwork. Subsequent to these events,
the client hired another attorney in an effort to resolve these
matters. The attorney sent Mr. Killpack a letter stating essentially
the same facts described above. In his Fax Transmission to the
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attorney, Mr. Killpack denied his error. At no time did Mr. Killpack
contact the bankruptcy court to correct his error.

A client hired Mr. Killpack to file a bankruptcy. Mr. Killpack filed
a chapter 7 bankruptcy on behalf of his client. Prior to the filing
of the bankruptcy, his client married and moved to California.
The client attempted to contact Mr. Killpack to inform him that
she had changed her address. Mr. Killpack did not return his
client’s telephone calls. The client sent Mr. Killpack a letter
informing him of her new contact information and requested
that Mr. Killpack contact her to inform her of the court date.
The client also called Mr. Killpack and left a message with her
contact information. Mr. Killpack did not respond to his client’s
telephone call. Mr. Killpack attended the meeting of the creditors,
during which the trustee completed a detailed report stating
there was no new address for the client. Mr. Killpack made no
effort to ensure that his client was aware of or would be attending
the creditors’ meeting. The client received information from the
Bankruptcy Court indicating that because she had not attended
the meeting of the creditors, her bankruptcy case was dismissed.
Mr. Killpack made no effort to object to the dismissal on his
client’s behalf or inform the court that he erred by not providing
his client’s new address to the court.

SUSPENSION

On December 14, 2009, the Honorable Kate A. Toomey, Third District
Court entered an Order of Discipline: Suspension for a three year
suspension against Christopher S. Hall for violation of Rules 5.5(a)
and (b) (Unauthorized Practice of Law; Multijurisdictional Practice
of Law), 8.1(b) (Bar Admission and Disciplinary Matters), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Hall was notified that his license was administratively suspended,
but he nevertheless continued to practice law and held himself
out to be a lawyer by filing pleadings, appearing in court, and
communicating with opposing counsel. Mr. Hall failed to respond
in a timely fashion to two lawful demands for information from the
Office of Professional Conduct and failed to appear for Screening
Panel Hearings in two disciplinary matters.

Aggravating factors included: failure to acknowledge the wrongful
nature of the conduct and failure to make a good faith effort to
rectify the consequences; substantial experience in the practice
of law; prior record of discipline; a pattern of misconduct; multiple
offenses; and obstruction of the disciplinary proceeding by intentionally
failing to comply with rules or orders of the disciplinary authority.
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Attorney Discipline

RESIGNATION WITH DISCIPLINE PENDING

On April 14, 2010, the Honorable Christine M. Durham, Chief Justice,
Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning R. Bradley Neff for violation
of Rules 8.4(b) (Misconduct), 8.4(c) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

On September 23, 2008, Mr. Neff entered into a plea in abeyance
to three Class A Misdemeanor counts of Attempted Failure to
Render a Proper Tax Return. Mr. Neff was required to complete
40 hours of community service and pay restitution of $13,936.37
in addition to the $197,139.57 previously paid.

SUSPENSION

On March 11, 2010, the Honorable Denise Lindberg, Third District
Court entered an Order of Discipline: Suspension for one year and
Probation for one year against David VanCampen for violation of Rules
1.3 (Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 1.5(b) (Fees), 8.1(b) (Bar Admission and
Disciplinary Matters), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary there are two matters:

In the first matter, Mr. VanCampen was retained to file modification
papers in a divorce and custody case. Mr. VanCampen was paid
and provided with the client’s information. Almost a month later,
the client initiated contact with Mr. VanCampen at which time he
reported that he lost the information that his client had provided and
requested it be provided again. The client provided the information
to Mr. VanCampen a second time. Mr. VanCampen failed to file
any papers with the court on the case. The client attempted to
contact Mr. VanCampen on numerous occasions. Mr. VanCampen
failed to return all but three of her calls. During the three calls,
Mr. VanCampen provided no real assistance and made promises
to perform services that were never performed. Mr. VanCampen
failed to return his client’s file, provide an accounting, or return
unearned fees to his client. Mr. VanCampen failed to provide
meaningful legal services necessary to prosecute his client’s
case. Mr. VanCampen was served a Notice of Informal Complaint
(“NOIC”), but failed to timely respond.

In the second matter, Mr. VanCampen was hired to file documents
to seal the client’s case and attempt to negotiate an expungement.
The client called Mr. VanCampen'’s office several times, but did
not receive a call back. Mr. VanCampen’s assistant told the client
that there was a hearing scheduled. When the client appeared
for the hearing, Mr. VanCampen did not appear. Mr. VanCampen
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failed to contact the client to explain what was going on in the
case despite numerous calls by the client to speak with him. Mr.
VanCampen failed to return unearned fees to his client, failed to
return his client’s file, and failed to provide the legal services for
which he was hired. Mr. VanCampen was served a NOIC, but
failed to timely respond.

Aggravating circumstances include: prior record of discipline; pattern
of misconduct; multiple offenses; and substantial experience in
the practice of law.

Mitigating circumstances include: personal or emotional problems.

ADMONITION

On May 10, 2010, the Chair of the Ethics and Discipline Committee of
the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 5.3(a) (Responsibilities
Regarding Nonlawyer Assistants), 5.3(b) (Responsibilities
Regarding Nonlawyer Assistants), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

The attorney was informed by a friend that a couple wanted to petition
the Court to obtain the excess proceeds from a foreclosure sale.
The attorney was never retained by the couple. The attorney prepared
a pleading and signed it as if he were representing the couple.
The attorney delegated to the attorney’s non-lawyer assistant the
responsibility of filing the pleading. The attorney used the non-lawyer’s
address and phone number on the pleading. The attorney made
no reasonable efforts to ensure the non-lawyer acted responsibly
under the Rules of Professional Conduct. By failing to supervise
the nonlawyer, the attorney exposed another party and the legal
system to potential injury by causing a contested action where there
was no dispute. The attorney had adequate time and opportunity
to correct the misconduct, but did not.

ADMONITION

On May 10, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.3 (Diligence),
1.4(2) (Communication), 1.15(c) (Safekeeping Property), 7.5(a)
(Firm Names and Letterheads), 7.5(d) (Firm Names and Letterheads),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney retained a law firm to assist in a case involving
division of real estate transaction fees. The attorney handled the
client’s matter due to the partner in the firm going on inactive
status. The attorney failed to timely prepare, file and provide to



the client, a complaint in the matter. The attorney failed to alert
the client that the attorney would be unavailable or unable to
complete the complaint in the specified time period. The attorney
failed to notify to the client that the attorney had removed part
of the retainer from the trust account as earned fees. The
attorney had earned those fees; however, the attorney failed to
timely account for the fees and provide invoicing to the client.
The attorney’s letterhead and firm name that were utilized were
somewhat misleading because the partner was not practicing in
a partnership at that time.

ADMONITION

On May 10, 2010, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 7.5(a)
(Firm Names and Letterheads), 7.5(d) (Firm Names and Letterheads),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

A client spoke to a partner in a firm about retaining the partner
to assist in a legal matter. The partner was going on inactive
status and referred the case to the other partner within the firm.

At the time of initial contact with the client, the attorney utilized
a letterhead and firm name indicating two partners within the
firm. The attorney used that letterhead a significant portion of
the time during which time the attorney was in contact with the
client. The attorney’s letterhead and firm name were somewhat
misleading, due to the partner not being in a partnership.

SUSPENSION

The United States District Court for the District of Utah has
entered an order suspending D. Scott Berrett from the practice
of law in the federal court for a period of 90 days, commencing
June 10, 2010. Mr. Berrett failed to communicate with a client
in a criminal case and failed to respond to the request of the
magistrate judge to meet regarding the criminal case.

CLARIFICATION

There are two Bruce Nelsons licensed with the Utah State Bar. In
the last edition of the Bar Journal, the attorney discipline listed
a Public Reprimand for Bruce L. Nelson, not to be confused
with Bruce J. Nelson who has not been disciplined.

Featured Speakers...

Keynote: Sean Carter,
Humorist at Law

Matthew Homann,
LexThink

William Chriss,
“The Noble Lawyer”

30 breakouts to
choose from

FALL
FORUM

November 18 & 19
Little America Hotel, Salt Lake City

A Approximately 9 hours of
CLE Credit available

A Networking Opportunities
A Entertaining Speakers
A In Salt Lake City

Save the dates!
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules ops_pols/index_of opinions.html.

ADMONITION

On July 28, 2011, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.15(a)
(Safekeeping Property) and 8.4(a) (Misconduct) of the Rules
of Professional Conduct.

In summary:

The attorney failed to maintain the client trust account where the
funds were kept separate or clearly identified at all times. The
attorney’s conduct was negligent. There was little to no injury.

Mitigating factors:
Personal or emotional problems; Cooperative attitude toward
proceedings; Substance abuse.

ADMONITION

On July 28, 2011, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 8.4 (d)
(Misconduct) and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney charged a client for representation after the
attorney had been appointed to represent the client because the
client was indigent. The attorney failed to file a Motion to
Withdraw once the attorney discovered that the client was no
longer indigent. The attorney’s conduct was negligent. The
injury caused by the attorney’s conduct was minimal.

Mitigating factors:

Absence of prior record; Imposition of other penalties or
sanctions; Belief by attorney that filing client Affidavit
of Indigency would cause him to reveal confidential
client communications and expose the client to possible
criminal charges.
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ADMONITION

On June 30, 2011, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 8.4(c) (Misconduct), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney sought an ex-parte temporary restraining order to
stop a trustee’s sale that was scheduled to take place the next
day. The court determined that the motion was facially defective,
since it did not certify in writing what efforts the attorney had
made to contact opposing counsel and did not include an
affidavit or verified complaint addressing how the plaintiff
might suffer irreparable injury before a hearing could be held.
The judge denied the motion without prejudice so that the
attorney could correct its deficiencies and issued a written
order shortly after reading the motion describing its defects.

After receiving the ruling the attorney attempted to give notice
to the defendant by faxing the motion and memorandum to the
office and to another attorney’s office; although the attorney
was not sure whether the other attorney was representing the
defendant. The attorney attempted to contact the other attorney
by phone but was unable to reach the other attorney. The
attorney was unable to fax the documents to the other attorney
but eventually was able to send them by email.

The evening before the attorney sent an email to the opposing
attorney advising that opposing attorney that the attorney had
filed a motion for a TRO and per the judge’s request, “I sent notice
to you and advised you that you will have an opportunity to be
heard on” a set date and time. No hearing had, in fact, been set
for that day and time. The opposing attorney received the email
message regarding the purported hearing and both attorneys
were at the courthouse the following morning. The attorney did
not provide the court a certificate describing his efforts of the
preceding evening to provide notice to the opposing attorney
but did file a verified copy of the complaint that morning.

The attorney stated that they did not intend that this be a full




hearing but simply a chance for the attorney to talk to the court in
the presence of opposing counsel to clarify what the attorney should
do to perfect the motion. The attorney believed, based on what
the court clerk said, that the attorney could discuss the matter
with the court the next day if opposing counsel was present.

PUBLIC REPRIMAND

On July 8, 2011, the Honorable Tyrone E. Medley, Third District
Court, entered an Order of Discipline: Public Reprimand
against Jared L. Bramwell, for violation of Rules 1.5(a) (Fees),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Bramwell was hired to represent a client in pending civil matters.
Opposing counsel, in one of the cases filed a Motion for Prejudgment
Writ of Attachment (“Motion”) and supporting Memorandum. Mr.
Bramwell filed 2 Memorandum in Opposition to Plaintiff’s Motion
for Prejudgment Writ of Attachment. Judge Robert P. Faust
heard argument on the Motion. Judge Faust ruled as follows:

“After reviewing the file and now being fully informed,
the court grants the motion for the prejudgment
writ of attachment against the [client’s] Utah house

only. The prejudgment writ of attachment is NOT
against their house in Texas. The house can be
sold, but the proceeds must be held in an account
in Utah and cannot be distributed.”

Opposing counsel mailed Mr. Bramwell a proposed Order
documenting Judge Faust’s ruling. Opposing counsel mailed a
Prejudgment Writ of Attachment (“Writ”) to Mr. Bramwell
stating what Judge Faust had ruled. A Trust Deed between
Jared Bramwell and the client was recorded in Salt Lake
County. The stated purpose of the Trust Deed was to: (a) secure
payment of attorney’s fees, costs and interest in the principal
sum of $500,000.00; and (b) to secure indebtedness
evidenced by an attorney retainer agreement between Mr.
Bramwell and the client. At the time Mr. Bramwell recorded the
Trust Deed he was not owed $500,000 in attorneys fees. At
most, at the time the Trust Deed was recorded, the client owed
Mr. Bramwell and his firm less than $75,000. Mr. Bramwell did
not send notice to opposing counsel or to the Court that the
Trust Deed had been recorded. Mr. Bramwell executed and
recorded the Trust Deed without notice to the opposing
counsel, and during the time period after the Court had issued
its ruling but before the Order had been signed. Partly because
of Mr. Bramwell’s actions with respect to the Trust Deed, the
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Court held a two-day Contempt Hearing, but declined to hold
Mr. Bramwell in contempt.

DISBARMENT

On August 1, 2011, the Honorable L.A. Dever, Third District
Court, entered Findings of Fact, Conclusions of law, and Order
of Disbarment against Thomas V. Rasmussen for previously
violating the Court’s Order of Sanction. Mr. Rasmussen has
appealed the sanction to the Utah Supreme Court.

In summary:

A Sanction Order was issued by the Court on July 21, 2010. The
Order provided that Rasmussen was suspended for one year with
all but 181 days suspended. Pursuant to Rule 14-526(a) of the
Rules of Discipline and Disability, the effective date was thirty
days later on August 20, 2010. The thirty-day period provided
by the Rule is to allow Mr. Rasmussen the time to wind down his
practice and cease representing clients.

Mr. Rasmussen continued to practice beyond the August 20th
deadline. During the period of suspension Rasmussen made
thirty-six appearances in seventeen courts. There were eleven
cases where Rasmussen entered an appearance on the case
after the effective date of his suspension and there were nine
cases where he appeared where charges were not even filed
against his clients until after the effective date of his suspension.
This establishes Mr. Rasmussen was taking on new matters
during his suspension.

Rasmussen filed with the Court an affidavit stating that during
the period of suspension he had not practiced law. The affidavit
was not truthful.

Rasmussen stated in Court that he violated the suspension
Order. His position was that because he needed money he had
to violate the Order and practice law.

RESIGNATION WITH DISCIPLINE PENDING

On July 14, 2011, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning Gary W.
Nielsen for violation of Rules 8.4(b) (Misconduct), 8.4(c)
(Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

On March 22, 2010, Mr. Nielsen entered a guilty plea to one
count of Theft, a second degree felony. Mr. Nielsen was sentenced
to one year in the Summit County Jail with six years probation
with Adult Probation and Parole, restitution in the amount of
$346,248.58, and to not practice law in the State of Utah
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without the approval of the Utah State Bar.

SUSPENSION

On August 8, 2011, the Honorable Kate A. Toomey, Third District
Court, entered Findings of Fact, Conclusions of Law, and Order of
two-year suspension against John McCoy, for violation of Rules
1.15(a) (Safekeeping Property), 1.15(c) (Safekeeping Property),
8.1(d) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. McCoy did not promptly withdraw earned fees from the trust
account and therefore some portion of the money in the trust account
belonged to him. By failing to promptly withdraw his earned fees
from his trust account, he commingled his funds with client funds.
Mr. McCoy had a line of credit attached to the trust account that
initiated regular and automatic withdrawals in the amount of $25 per
month from his trust account. Such an arrangement is improper.
Mr. McCoy did not eliminate the automatic “‘ready credit” withdrawals
until after he had appeared before a Screening Panel of the
Ethics and Discipline Committee of the Utah Supreme Court.

In December 2008, Mr. McCoy issued a check written against his
trust account. On January 29, 2009, there were insufficient funds
in the trust account to cover a check Mr. McCoy wrote against the
account. Funds belonging to his clients were used to pay monthly
automatic loan withdrawals and to pay the fee for the check written
against insufficient funds. Mr. McCoy failed to maintain complete
account records for the funds in his trust account. There are no
trust account ledgers and no client ledgers, and relying on the bank
statements is insufficient because they do not provide sufficient
information to appropriately manage the trust account.

Mr. McCoy suffered a near-catastrophic injury on January 5, 2009,
that rendered him at least partially incapacitated for weeks. Mr. McCoy
failed to respond to three demands for information from the OPC.
His lack of initial response to the bank notice may be explained to
some extent by his January injury, but by the time the OPC contacted
him in February, he had returned to work, and by July, Mr. McCoy
could have provided additional information, but did not.

Aggravating factors:

Prior record of discipline, multiple offenses, obstruction of the
discipline proceedings, refusal to acknowledge the wrongful
nature of the misconduct, substantial experience in the practice
of law, and lack of a good faith effort to rectify the consequences
of the misconduct.

Mitigating factors:
Lack of dishonest or selfish motive, good reputation in the legal
community.



Attorney Discipline

ADMONITION

On August 10, 2009, the Vice-Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.1 (Competence), 1.6(a) (Confidentiality of Information), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney was hired to represent a client in a domestic matter
even though the attorney had not practiced in that area for over
two decades. The attorney did not have sufficient skills to provide
the representation necessary in the domestic case. When the
attorney filed a Motion to Withdraw, the attorney attached a
letter in which confidential and possibly prejudicial information
was disclosed.

ADMONITION

On August 1, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.8(a) (Conflict of Interest: Prohibited Transactions) and
1.8(b) (Conflict of Interest: Prohibited Transactions) of the
Rules of Professional Conduct.

In summary:

An attorney had a tax and estate-planning practice, and upon
learning that several of the clients were seeking investments,
the attorney referred those clients to an investment fund as a
viable investment opportunity. As fund manager, the attorney
had a business or financial interest in the fund, since the fund
manager’s proposed compensation was based on the value

of fund assets, or investments. Every investor, including the
client-investors, was required to execute standard investment
agreements prior to investing in the fund. The attorney failed to
advise client-investors, in a separate writing, of the desirability
of seeking advice from independent counsel and failed to allow
them a reasonable opportunity seek such independent advice.
The attorney failed to obtain client-investor’s informed consent
to essential terms of the transaction, in a separate writing.

ADMONITION

On August 1, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.15(a)
(Safekeeping Property), 1.15(b) (Safekeeping Property), 1.15(c)
(Safekeeping Property), 1.15(d) (Safekeeping Property), and

8.4(a) (Misconduct) of the Rules of Professional Conduct.
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In summary:

The Office of Professional Conduct received notice from a financial
institution that a check written against an attorney’s client trust
account created an overdraft against the trust account. The check
was not written on behalf of a client, but was instead written
against either fees earned or expenses incurred, and was used
by the attorney to purchase personal or business items. A
review of the attorney’s trust account records indicates that there
have been occasions in the past, when there existed significant
discrepancies between the expected balance and actual balance
of funds held in the client trust account. The attorney failed to
hold the clients’ advanced payments of fees separate from the
attorney’s property. The attorney failed to maintain complete
and accurate records of funds held in the client trust account.
The attorney failed to clearly identify the funds held in the trust
account as funds belonging to, and being held on behalf of,
each of the clients. The attorney failed to properly manage the
trust account. The attorney kept personal funds in the client
trust account in an amount exceeding that necessary to pay
regular bank service charges on the account. The attorney failed
to hold advance fees in the trust account, and to withdraw funds
only as fees were earned, or as expenses were incurred.

ADMONITION

On August 1, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 4.2(a)
(Communication with Persons Represented by Counsel) and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney represented a client in a divorce proceeding. The
attorney was aware that the opposing party was represented

NORMAN H. JACKSON !

Judge, Utah Court of Appeals, Retired

Appellate Consultation & Dispute Resolution

8855 Timphaven Road | Provo, UT 84604
phone: 801-224-4947 | mail: RR 3, Box D5, Provo, UT 84604
normjacksonjd@msn.com
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by counsel. The attorney contacted the opposing party on two
occasions without consent from that party’s attorney.

RECIPROCAL DISCIPLINE

On August 14, 2009, the Honorable Bruce Lubeck, Third District
Court entered an Order of Discipline: Suspension for two years
against Brian R. Rayve for violation of Rules 1.1 (Competence),
1.2(a) (Scope of Representation), 1.3 (Diligence), 8.4(b)
(Misconduct), 8.4(c) (Misconduct), 8.4(d) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On October 8, 2008, the United States Patent and Trademark
Office (“USPTO”) through its disciplinary process entered an
Order suspending Mr. Rayve from practicing law for two years.
On February 17, 2009, the Supreme Court of Ohio through its
disciplinary process issued an Order of reciprocal discipline
against Mr. Rayve suspending him from the practice of law for
two years. Mr. Rayve was the attorney of record for numerous U.S.
Patent applications, which he filed with the USPTO on behalf

of a client. Along with the petitions and other filings, Mr. Rayve
mailed checks made payable to the order of “Commissioner
for Patents.” Fifteen checks that Mr. Rayve sent to the USPTO
were returned unpaid due to insufficient funds. On numerous
occasions the USPTO mailed Mr. Rayve notices of abandonment
of the applications for having failed to file a timely response to
notices of abandonment, Mr. Rayve failed to respond timely and
pay the application fees. In one case, Mr. Rayve filed a notice of
appeal and a “Petition for Revival of Unintentionally Abandoned
Patent Application.” According to the petition, Mr. Rayve contacted
the USPTO and learned that the application had become abandoned
based on his failure to include the proper fee in his petition.
Upon information and belief, the client did not consent to the
abandonment of the application or other filings. In one case, the
USPTO granted the petition and informed Mr. Ryave of the two-month
period for filing an appeal brief. The USPTO later informed Mr.
Rayve that the appeal had been dismissed because he did not
timely file the appeal brief, and, consequently, (the application
had become abandoned because there were no allowable claims).
Upon information and belief, the client did not consent to the
abandonment of the application or other filings.

PUBLIC REPRIMAND

On August 1, 2009, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against David G. Turcotte for
violation of Rules 1.15(b) (Safekeeping Property), 1.15(c)
(Safekeeping Property) and 8.4(a) (Misconduct) of the Rules
of Professional Conduct.

In summary:

A company represented by Mr. Turcotte, entered into a third
party security agreement (“the Agreement”) with a bank. The
Agreement assigned a security interest to the bank and rights

to proceeds received by the company in a lawsuit wherein the
company was a plaintiff. Mr. Turcotte represented the company
throughout the lawsuit. Mr. Turcotte was aware of the existence,
terms and conditions of the Agreement. Even so, Mr. Turcotte
obtained a judgment in the lawsuit in favor of the company and
received funds on behalf of the company. Mr. Turcotte determined
that the bank was not owed any monies from the settlement proceeds
and disbursed the remainder of the settlement proceeds to third
parties other than the bank. In one case, he disbursed funds
that directly benefited entities owned or in the control of Mr.
Turcotte. Mr. Turcotte disbursed the money without notifying the
bank of receipt of the settlement funds.

DISBARMENT

On July 2, 2009, the Honorable James R. Taylor, Fourth District
Court entered an Order of Discipline: Disbarment against Richard J.
Culbertson for violations of Rules 8.4(b) (Misconduct), 8.4(c)
(Misconduct) and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

On June 19, 2008, Mr. Culbertson pled guilty to three counts of
Communications Fraud, in violation of Utah Code section 76-10-1801,
second-degree felonies, and one count of Pattern of Unlawful
Activity, Utah Code section 76-10-1601, a second-degree felony.
Mr. Culbertson was sentenced to incarceration for a period of not
less than one year nor more than fifteen years in the Utah State
Prison. Mr. Culberston was ordered to pay restitution in the
amount of $1,149,544.89 plus interest.

Past issues of the Utab Bar Journal are available on

the Bar’s website in both pdf format and a searchable text format. Looking for an
old article? Doing research? Take a look...
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Attorney Discipline

ADMONITION

On June 15, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.4(a)
(Communication) and 8.4(a) (Misconduct).

In summary:

An attorney was hired to represent a client in a personal injury case.

For approximately eight months the attorney rarely communicated
with the client. The client contacted the attorney’s office and
spoke with a staff member on numerous occasions attempting
to find out about the case. When the client asked for status
updates, the attorney failed to comply.

ADMONITION

On June 15, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 8.4(d)
(Misconduct) and 8.4(a) (Misconduct).

In summary:

An attorney represented a client in a paternity action. The attorney,
on behalf of the client, filed a petition for common law marriage.
The attorney failed to notify the court in the common law marriage
action of the pendency of the paternity action. Additionally, the
attorney failed to notify the petitioner in the paternity action of
the common law marriage action.

ADMONITION
On May 25, 2009, the Chair of the Ethics and Discipline Committee

of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.15(d) (Safekeeping
Property), 1.15(e) (Safekeeping Property), 5.3(a) (Responsibilities
Regarding Nonlawyer Assistants), and 8.4(a) (Misconduct).

In summary:

The attorney and partners in the firm acknowledged that Workers
Compensation Fund had a lien on settlement proceeds in regards to a
case the firm was handling, The case settled and the funds were distri-
buted to the client without paying the Workers Compensation Fund lien.
The attorney delegated to a subordinate the assignment of carrying out
some of the firm’s responsibilities regarding the Workers Compensation
Fund claim. No prior notification of settlement was made to the
Workers Compensation Fund prior to disbursement. There was a
potential dispute regarding the Workers Compensation Fund Claim
that the attorney had researched and consulted on with the senior
partner. The attorney did not place the settlement funds in safe-keeping
until the Workers Compensation Fund claim dispute was resolved.

ADMONITION

On May 25, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.4(a) (Communication),
1.4(b) (Communication), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct).

In summary:

The attorney accepted representation of a client and entered an
appearance on the client’s behalf, creating an attorney-client
relationship. At the time the attorney entered an appearance, the

INTRODUCING THE NEWEST INNOVATION
IN EXECUTIVE SUITES AND VIRTUAL OFFICES.

PYXIS offers the most forward thinking and advanced organizational structures in
business with a highly personalized level of service, while providing a cost effective
way of doing business for companies of all sizes and needs. Reserve your office now.

kathryn@pyxissuites.com * 801.214.9700

999 Murray Holladay Rd
Murray, UT 84117
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attorney knew that the matter could not be completed if a previously
scheduled hearing was not continued. When the attorney’s motion
for a continuance was not granted, the attorney did not find another
attorney to attend the hearing on behalf of the client and the
attorney failed to prepare the client to appear pro se at the hearing.
Furthermore, the attorney did not keep the client reasonably
informed about the status of the case before and after the hearing;
failed to attend a second hearing on behalf of the client or withdraw
from representation of the client prior to the hearing.

ADMONITION

On June 8, 2009, the Vice Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
5.1(a) (Responsibilities of Partners, Managers, and Supervisory
Lawyers), 5.1(c) (Responsibilities of Partners, Managers, and
Supervisory Lawyers), and 8.4(a) (Misconduct).

In summary:

An attorney practiced in a law firm with a partner. The attorney
did not exercise sufficient oversight of the partner’s use of the
firm’s trust account. The attorney did not question the amount
of the fee the firm received in comparison to the cash payment
received by the client. Furthermore, the attorney did not investigate
the matter further when he received a letter from counsel for
the client disputing the amount of the fee. Instead, the attorney
simply relied on the representation of events from the partner.

ADMONITION

On June 15, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 8.1(b) (Bar
Admissions and Disciplinary Matters) and 8.4(a) (Misconduct).

In summary:

An attorney knowingly failed to respond to the OPC’s first request
for information after the OPC received a notice of insufficient funds
on the attorney’s trust account. The attorney’s various responses
and submissions to the OPC, both written and in testimony,
contained several inconsistencies.

ADMONITION

On June 15, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.3 (Diligence),
1.4(a) (Communication), 1.5(a) (Fees), 1.15(a) (Safekeeping
Property), 1.15(c) (Safekeeping Property), 3.2 (Expediting
Litigation), and 8.4(a) (Misconduct).

In summary:
An attorney was hired to file a Bankruptcy Petition. The attorney
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was paid advance money to file the Bankruptcy papers. Of the
advanced money, part was designated for attorney fees and part
was designated to pay the filing fee, according to the attorney’s
fee agreement. The attorney deposited all the money into the
operating account. After receiving payment from the clients, the
attorney failed to return calls from the clients and failed to keep
them updated regarding their case. The attorney failed to file
the Petition for Bankruptcy or any other papers on behalf of the
clients. The attorney failed to refund the unearned fees; and the
attorney failed to refund the payment for the filing fee that was
not incurred; and the attorney failed to turn the file over to the
clients or their new attorney.

ADMONITION

On June 15, 2009, the Chair of the Ethics and Discipline Committee of
the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 4.2(a) (Communications
with Persons Represented by Counsel) and 8.4(a) (Misconduct).

In summary:

An attorney was notified that an individual was represented
by counsel. The attorney wrote directly to the individual after
receiving the notice from the individual’s attorney.

INTERIM SUSPENSION

On June 8, 2009, the Honorable Joseph C. Fratto, Third Judicial
District Court, entered an Order of Interim Suspension Pursuant
to Rule 14-519 of the Rules of Lawyer Discipline and Disability,
suspending Donald J. Purser from the practice of law pending
final disposition of the Complaint filed against him.

In summary:

On May 15, 2008, Mr. Purser was found guilty of one count of
Sale of Unregistered Security — 3rd Degree Felony, see Utah
Code Ann. §61-1-7 (2006); id. §61-1-21. On October 15,
2008, Mr. Purser was found guilty of one count of Securities
Fraud — 2nd Degree Felony, see id. §61-1-1; id. §61-1-21. The
interim suspension is based upon the felony convictions.

INTERIM SUSPENSION

On June 8, 2009, the Honorable Robert Faust, Third Judicial
District Court, entered an Order of Interim Suspension Pursuant
to Rule 14-518 of the Rules of Lawyer Discipline and Disability,
suspending Matthew T. Graff from the practice of law pending
final disposition of the Complaint filed against him.

In summary:

An attorney discipline complaint was filed against Mr. Graff.
Subsequent to the filing of the discipline complaint felony criminal
charges were filed against Mr. Graff. The attorney discipline complaint
allegations are independent of the criminal charges. However, Mr.



Graff’s acknowledged that his practice of law pending resolution of
the attorney discipline action and the pending criminal charges
poses a substantial threat of irreparable harm to the public.

SUSPENSION

On July 2, 2009, the Honorable Sandra N. Pueler, Third District
Court entered an Order of Discipline: Suspension for six months
all but 30 days stayed with probation imposed against Richard
Nemelka for violation of Rules 1.7 (Conflict of Interest: Current
Clients), 3.3 (Candor Toward the Tribunal), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Nemelka signed his clients’ names, notarized the signatures,
and filed the documents with the court allowing the court to believe
that his clients had actually signed the papers.

Mr. Nemelka filed motions to intervene in two of the underlying
cases so that he could pursue collection of his fees while still
representing the clients.

The following were aggravating factors: prior record of discipline;
pattern of misconduct; multiple offenses; and substantial experience in
the practice of law. The following mitigating factors: remorse; absence

of a dishonest and selfish motive; good character and reputation.

PUBLIC REPRIMAND

On June 15, 2009, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Roy D. Cole for violation of Rules 1.4(a)
(Communication), 1.4(b) (Communication), 1.5(a) (Fees),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Cole worked with a nonlawyer assisting clients with immigration
cases. Mr. Cole clearly knew that the nonlawyer was not a licensed
Utah attorney. Mr. Cole knew he would be supervising the nonlawyer,
but failed to adequately explain and communicate that to his clients.
Mr. Cole failed to keep his clients adequately informed of what
was going on with the case. Mr. Cole failed to provide copies of
any documentation to the clients. Mr. Cole failed to explain the scope
of the representation to the clients and, based on the various accounts
given to the disciplinary authority, the disciplinary authority could
not discern what was the actual scope of representation. Mr. Cole
failed to provide legal services for the fee he charged his clients. Mr.
Cole failed to present any evidence to show that the fee collected
was reasonable given the work performed.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index_of opinions.html.

ADMONITION

On June 17, 2011, the Chair of the Ethics and Discipline Committee of
the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.5(a) (Fees), 1.7 (Conflict
of Interest: Current Clients), 1.16(d) (Declining or Terminating
Representation), 5.1(a) (Responsibilities of Partners, Managers,
and Supervisory Lawyers), 5.1(b) (Responsibilities of Partners,
Managers, and Supervisory Lawyers), and 8.4(a) (Misconduct).

In summary:

The attorney concurrently represented three parties in various
matters. The attorney failed to fully advise these clients of the current
and/or potential conflicts. The attorney failed to obtain signed
waivers from the clients. The attorney concurrently represented
the parties whereby certain interests and various liabilities were
shifted amongst the parties. The attorney subsequently represented
one of the parties in an action brought by creditors wherein one of the
other parties was a party. The first client had a valid cross-claim
against the second client which the attorney failed to advise the
first client of or assert in the action. These actions likely impaired
the attorney’s ability to effectively represent the parties. The attorney
failed to provide the parties files in a timely matter. The attorney’s
associate violated Rule 1.7 and the attorney knew about the conduct
based on the motions filed or otherwise ratified the conduct through
his billing or otherwise. The attorney was aware that the associate
was representing concurrently two of the parties even though
their interests were adverse. The Bankruptcy Trustee recognized
this conflict at the meeting of the creditors and disallowed the
attorney’s firm from further representation of the party. The attorney
failed to submit fees for the bankruptcy court’s approval and
said fees were for another client and/or for unrelated matters.

Mitigating factors: Lack of prior discipline; lack of any
dishonest motive; the attorney has since handed over all the files
requested; recognition and remorse for his conduct.

PUBLIC REPRIMAND

On June 20, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Donald W. Winters for
violation of Rules 1.3 (Diligence), 1.4 (Communication),
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1.15(d) (Safekeeping Property), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Winters failed to respond to requests for admissions that were
served on a client, which subsequently resulted in a judgment
against the client. Mr. Winters failed to reasonably consult with
the client to keep the client informed regarding the status of the
case and to consult with the client regarding the case. Mr. Winters
failed to provide an accounting of how the fees were allocated.

Aggravating factors: Prior record of discipline.

PUBLIC REPRIMAND

On June 20, 2011, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Donald W. Winters for violation of Rules 1.4(a)
(Communication), 1.15(d) (Safekeeping Property), 1.16(d)
(Declining or Terminating Representation), 8.1(b) (Bar Admission
and Disciplinary Matters), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Mr. Winters failed to reasonably consult with his client regarding
the client’s objectives and the means to accomplish the same.
Mr. Winters failed to keep the client reasonably informed about
the status of the matter. Mr. Winters failed to notify the client of
a hearing on temporary orders. Mr. Winters failed to respond
to his client’s phone calls or otherwise keep the client apprised
regarding the status of the case. Mr. Winters failed to account
for unearned fees. Mr. Winters failed to surrender papers and
property to the client. Mr. Winters failed to timely respond to
the Notice of Informal Complaint.

Aggravating factors: Prior record of discipline; prior pattern
of misconduct; and obstruction of the disciplinary procedure.

PUBLIC REPRIMAND

On June 20, 2011, the Honorable John Paul Anderson, Third
District Court entered an Order of Discipline: Public Reprimand
against Jeffrey E. Slack, for violation of Rules 1.1 (Competence),
1.3 (Diligence), 1.4(a) (Communication), 1.5(a) (Fees), and




8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary there are two matters:

Mr. Slack was appointed to represent a client in a criminal matter
in District Court. A bench trial was continued as Mr. Slack was
unavailable. The client notified Mr. Slack’s office that he would
be out of state and unable to appear at the trial. On the day of
trial, Mr. Slack appeared and notified the Court that his client
would not appear but failed to provide an adequate excuse for
his client’s non appearance. As a result of the client’s failure to
appear at the trial, a warrant was issued. The client became aware
of the warrant and contacted Mr. Slack’s office. Mr. Slack told
the client that he would have the warrant recalled, but was not
successful. The client asked Mr. Slack for advice because the client
had a court date in a separate matter and did not want to be arrested
when he appeared in Court. Mr. Slack advised the client that it was
doubtful that he would be arrested on the warrant while appearing
in another Court. The client was arrested and booked on the
warrant when the client appeared in Court in the other matter.
The client’s criminal matter was set for another trial. Prior to the
trial, the client contacted Mr. Slack’s office to tell him that the
client had a witness that needed to appear at the trial. Mr. Slack
did not contact the witness or subpoena the witness for trial.

Even though Mr. Slack had not personally spoken to his client
about his appearance at trial, Mr. Slack filed a motion to
continue. The bench trial was continued. Mr. Slack failed to
contact the client to tell him that he had continued the trial date.

In the second matter, Mr. Slack was hired to draft separation papers
to be used privately, but not to be filed with the Court. The client agreed
to pay Mr. Slack for preparation of the separation papers. The client
went to Mr. Slack’s office to review the papers and make changes.
Mr. Slack filed the client’s separation papers with the Court. After
the client became aware of the filing the client contacted Mr. Slack
and told him to have the papers withdrawn from the public record.
Mr. Slack filed a Motion to Withdraw as Counsel. Mr. Slack served
the motion to withdraw on the client’s spouse. Mr. Slack filed a
motion to dismiss with prejudice. The judge signed an order to
dismiss without prejudice. Although the case was dismissed, the
papers filed remain public records. At no time did Mr. Slack petition
the court to seal the file. Mr. Slack billed the client for the drafting
and filing the separation papers. The client confronted Mr. Slack
about the bill and was told that she would not need to pay, however
the client received a bill from Mr. Slack indicating that if she did
not make the payment the bill would be sent to collections. The
client paid the bill in full.

RECIPROCAL DISCIPLINE

On June 13, 2011, the Honorable Glenn K. Iwasaki, Third Judicial
District Court entered an Order of Discipline: Public Reprimand against
Mitchell R. Barker for violation of Rules 5.5(a) (Unauthorized

Practice of Law; Multijurisdictional Practice of Law), 8.1(a) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct. This was a reciprocal discipline order
based upon an Order from the Supreme Court of Oregon (“Court”).

In summary:

Mr. Barker was suspended from practice in Oregon for failing to
comply with his continuing legal education requirements. Mr. Barker
filed an appearance as counsel of record for a client in Clatsop
County Circuit Court. For several months, Mr. Barker appeared on
behalf of and represented the client in a legal matter in Clatsop
County, Oregon. On two separate occasions, Disciplinary Counsel’s
Office (“DCO”) requested that Mr. Barker respond to allegations
that he represented his client in Oregon during a time when he was
suspended from the practice of law in Oregon. In response to
inquiries from DCO, Mr. Barker made representations about his
involvement with the client. Although Mr. Barker was assisting
the law firm in representing the client, and had never met or
spoken with he client, he was aware that he had filed a notice
of representation and other pleadings on the client’s behalf, and
had negotiated with the district attorney in that matter. Accordingly,
the Supreme Court in Oregon determined that Mr. Barker’s
representations to DCO that he was only tangentially involved in
the client’s case were incomplete and inaccurate disclosures.

Mitigating factors: Personal or emotional problems.

Bar-REeELATED®
TITLE INSURANCE

PRreEservING THE ATTORNEY's RoLE
IN REAL EsTATE TRANSACTIONS

Attorneys Title Guaranty Fund, Inc. (the Fund) is Utah's only
bar-related® title insurance company. The Fund's mission is
to preserve and advance the attorney's role in real estate
transactions by offering title insurance underwriting services
exclusively to qualified members of the Utah State Bar.

Whether you are an attorney looking to offer title insurance
as a supplement to your law practice or to open your own
title insurance agency, the Fund offers the professional
training and accessible local support necessary to help you
make your business thrive.

ATTORNEYS
TITLE
GUARANTY
FuND, INC.
Attorneys Title Guaranty Fund, Inc

Utah Law & Justice Center
B64US South 200 East, Suite 203 e Salt Lake City, UT 841l
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“AND JUSTICE FOR ALL” annual grant program

legal aid, especially those who face barriers
due to income, disability, age, geography,

race or ethnicity. The agency expects to award

three to six grants totaling approximately

$25,000. Grants are due September 30, 2005. For an application

Notice of Stay of Suspension

seeks requests to support civil legal aid By Order of the Third Judicial District Court in /2 the
programs in Utah. Grants are made to non- Matter of the Discipline of Marsha M. Lang, Case No.
profit organizations in Utah providing direct 010910847, the Honorable Robert K. Hilder presiding,

Marsha Lang’s twelve-month suspension beginning May
1, 2005 has been stayed, as of August 1, 2005. For a
period of nine months, Ms. Lang’s practice of law is
under the supervision of attorney Gary R. Howe.

please contact kaiwilson@lasslc.org.

Utah Attorney Swims English Channel

Known as the “Mount
Everest” of swimming
because of its difficulty,
the English Channel is
21 miles straight across,
but because of the very
strong currents, tides,
and weather conditions,
swimmers must swim
much further than that.
Richard Barnes’ swim
was approximately 36
miles.

Richard entered an elite  pichard Barnesand bis wife, Darcee, overlooking the white cliffs at
group of swimmers who Dover and the English Channel.

have successfully made
the crossing. Out of thousands of attempts, only approximately

Matthews & Associates, P.C.
The English Channel is known as the most difficult open

water swim because of the extreme cold water, averaging

Richard Barnes, a Utah attorney, has accomplished something ~ only 60 degrees at its warmest season. Other obstacles are

no other Utahn has done before. On August 6, 2005 he jellyfish stings, strong currents, and six-foot swells, not to

swam the English Channel. The swim from England to France ~ mention the occasional passing freighter creating even

was completed in sixteen hours and forty-three minutes. larger waves. It is one of the busiest shipping lanes in the
world with 600 tankers

passing through and 200
ferries and other vessels
going across daily.

In order to be officially
recognized by the
Channel Swimming
Association, swimmers
are not allowed to wear a
wet suit or anything that
will aid in buoyancy or
thermal protection. The
only exception is that
swimmers are allowed
to apply “Channel
Grease” (a mixture of

Vaseline and lanolin) before the swim.

680 people have completed the swim, less than half of the Mr. Barnes has been practicing law for five years and
number of people who have climbed Mr. Everest. works as an insurance defense attorney for Paul H.
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Discipline Corner

SUSPENSION

On November 29, 2004, the Honorable Derek Pullan, Fourth
Judicial District Court, entered Findings of Fact, Conclusions of
Law, Ruling and Order of Suspension: Three Years suspending
Daniel D. Heaton for a period of three years, effective October 20,
2004, for violation of Rules 1.1 (Competence), 1.3 (Diligence),
1.4(a) (Communication), 1.5(a) (Fees), 1.5(b) (Fees), 1.15(b)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4 (a) and (c) (Misconduct) of the Rules of Professional
Conduct.

In summary:

Mr. Heaton was retained to represented a client in a bankruptcy
matter. The client and the creditors attempted to contact Mr.
Heaton for three months without success. Mr. Heaton filed the
client’s bankruptcy six months later, and then failed to attend
the creditors’ meeting. In another matter, Mr. Heaton was retained
to handle an expungement of records. Four months had passed
when the client called Mr. Heaton to check on the progress of
the case. Two months later Mr. Heaton informed the client he
had misplaced the file but would refund the client’s fees and
assured the client he would attend to the matter promptly. Mr.
Heaton refunded half of the fee to the client and kept half of the
fee for the remaining paperwork. The client attempted to con-
tact Mr. Heaton thereafter without success. In a third matter, Mr.
Heaton was retained to represent a client in a bankruptcy matter.
The client paid Mr. Heaton’s attorney’s fees but when the client
attempted to contact Mr. Heaton, he had vanished. Mr. Heaton
failed to timely respond to the OPC’s requests for information in
all three matters. In a fourth matter, Mr. Heaton engaged in the
unauthorized practice of law by assisting a client in a lawsuit
while placed on administrative suspension for failure to pay his
Bar dues to the Utah State Bar.

Mitigating factors include: no prior disciplinary record; substantial
personal or emotional problems; willingness to make full resti-
tution; affected by an impairment or disability for which Mr.
Heaton sought and completed treatment.

PUBLIC REPRIMAND

On January 31, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against S. Austin Johnson for
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violation of Rules 1.2 (Scope of Representation), 1.3 (Diligence),
1.4(a) (Communication), 1.5(a) (Fees), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Johnson was retained by a client in an immigration matter.
The client instructed Mr. Johnson not to apply for a TN visa because
the client wanted permanent residency. Mr. Johnson sent the client
an engagement letter stating that he would pursue and conduct
research on a TN visa. The client communicated the discrepancy,
but Mr. Johnson did nothing to rectify the error. Mr. Johnson
missed a deadline for filing an application for an H-1B visa. The
draft documents for the H-1B visa were sent to the client for
approval after the deadline. Mr. Johnson did not keep his client
reasonably informed of the status of the matter and did not
promptly comply with requests for information. Mr. Johnson
charged the client for research on a TN visa when he was
specifically instructed not to pursue that visa and he failed to
complete the entire application.

Aggravating factors include: Mr. Johnson failed to appear at the
Screening Panel hearing pursuant to Rule 32 of the Rules of Lawyer
Discipline and Disability; Mr. Johnson refuses to acknowledge
the wrongful nature of the misconduct involved; Mr. Johnson
lacked a good faith effort to rectify the consequences of the
misconduct, in particular conducting and billing for the TN visa
research; failure to communicate with the client in a reasonable
manner and instead, continued to make demands throughout
this proceeding for work that was not requested; and Mr. Johnson
failed to resolve/communicate, and instead made demands
through this proceeding that the client owed him for the TN
application, which was not requested and not done.

ADMONITION

On January 19, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 1.4(b) (Communication), 1.16(d) (Declining
or Terminating Representation), 5.3 (Responsibilities Regarding
Nonlawyer Assistants), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
An attorney was retained to represent a client in a divorce matter.
The client requested that the attorney communicate the status of



the case through the client’s parent. The attorney did not follow up
on requests and questions and failed to effectively communicate
with the client’s parent. The attorney also failed to supervise the
attorney’s secretary regarding client contact and failed to timely
return the client’s file.

ADMONITION

On January 19, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.5(a) (Fees), 1.16(d) (Declining or Terminating Representa-
tion), 8.1(a) (Bar Admission and Disciplinary Matters), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney was retained to represent a client in two cases. The
client terminated the attorney’s services before the work was
concluded and requested a refund of attorney’s fees. The attorney
filed a motion to withdraw from both cases. The scope of the
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trial did not justify the extent of the preparation the attorney
claimed. The attorney refused to refund any portion of the fees.
The attorney testified to the Screening Panel of the Ethics and
Discipline Committee of the Utah Supreme Court that the client
only requested that the attorney withdraw from one case when
the attorney had filed motions to withdraw from both pending
cases on the same day.

ADMONITION

On January 20, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 1.4(a) (Communication), 8.1(b) (Bar Admission
and Disciplinary Matters), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:
An attorney was retained to represent two clients in a lawsuit
but the attorney did little or nothing to pursue the clients’ case
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until about eight months after being retained. The attorney did
not understand the outstanding obligations when retained and
failed to respond to outstanding discovery requests served upon
the clients’ former attorney. The attorney also failed to pursue a
new stipulated discovery plan with opposing counsel and failed to
file a notice of withdrawal when the attorney ceased representation.
The attorney did not respond to the clients’ attempts to commu-
nicate with the attorney and did not communicate the attorney’s
change of business location to the clients. The attorney did not
respond to the Office of Professional Conduct’s requests for
information.

Mitigating factor included: No prior record of discipline.
ADMONITION

On January 24, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of

Discipline: Admonition against an attorney for violation of Rules
1.15(a) (Safekeeping Property) and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

An attorney drew a check for the interest from the attorney’s IOLTA
account to the Utah Bar Foundation. The attorney authorized the
firm’s bookkeeper to write off the non-negotiated IOLTA check
and write a new check against the trust account to transfer the
interest to the firm’s operating account based on the misunder-
standing that the money belonged to the firm. Later, the Utah Bar
Foundation negotiated the check for IOLTA interest rendering
the attorney’s trust account overdrawn. Upon receipt of the
overdraft notice the firm transferred the funds from its operating
account to the trust account to cover the overdraft.

James E. Magleby and Christine T. Greenwood

are pleased to announce the formation of

Magleby & Greenwood, P.C.

Attorneys at Law

170 South Main Street, Suite 350
Salt Lake City, Utah 84101
Telephone: 801.359.9000
Facsimile: 801.359.901 |

The firm represents clients at the trial and appellate levels
in all types of civil and complex commercial litigation matters,
including intellectual property, trademark, copyright,
unfair competition and trade secrets, construction, real estate and lending.
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Discipline Corner

ADMONITION

On April 12, 2005, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 5.5(a)
(Unauthorized Practice of Law) and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

An attorney was administratively suspended for failure to comply
with Mandatory Continuing Legal Education requirements. During
the administrative suspension the attorney represented and/or
gave legal advice to existing and prospective clients.

PUBLIC REPRIMAND

On April 11, 2005, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Larry B. Larsen for violation of Rules 1.3
(Diligence), 1.4(a) and (b) (Communication), 1.16(d) (Declining
or Terminating Representation), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Larsen was retained to represent a client in a divorce case.
The client moved out of state. Thereafter, Mr. Larsen received
discovery requests and did not make reasonable efforts to work
with his client to respond to discovery. Mr. Larsen failed to keep
his client informed of the case status and failed to explain the
proceedings to the extent that his client could participate
accordingly. A default judgment was entered in the case because
of the client’s failure to comply with a prior discovery order. Mr.
Larsen was allowed to withdraw, but failed to inform his client that
he had withdrawn and the default divorce decree was entered.

RESIGNATION WITH DISCIPLINE PENDING

On April 12, 2005, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resig-
nation with Discipline Pending concerning Jay W. Taylor.

In summary:
Mr. Taylor presented or caused three checks to be presented to
his bank on his attorney trust account at a time when the account
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held insufficient funds for the bank to honor the check. Mr. Taylor
failed to respond to the Office of Professional Conduct’s lawful
demands for information. Without a response and/or explanation
from Mr. Taylor, the overdrafts presumptively evidence misappro-
priation of client money. In another matter, Mr. Taylor was hired
by a family to initiate guardianship proceedings for one of the
parents. Mr. Taylor agreed to provide legal services. There was
no written fee agreement. The family also hired Mr. Taylor to
probate the estate of the parents. Again Mr. Taylor agreed to
provide legal services and there was no written fee agreement.
The family made repeated requests for an accounting. After an
approximate two and a half year period, Mr. Taylor provided
that accounting. However, in a resolution of a civil suit brought
by the family against Mr. Taylor, Mr. Taylor acknowledged that
he kept money to which he was not entitled.

ADMONITION

On April 28, 2005, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 1.15(a) and (b) (Safekeeping Property), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

GET A GRIP ON
YOUR DOCUMENTS

In summary:

An attorney represented a client in a contractual dispute over a
house mortgage. The attorney did not structure the transaction
in order for the debt to be kept current, there was no Trust Deed
Note, and the attorney knew that the amount being paid was not
enough to keep the debt current. The attorney did not competently
represent the client, thereby causing loss of money to the
opposing party, and exposing the client to potential liability. The
attorney did not maintain funds the attorney received for the
debt in an attorney trust account. The attorney never produced
an accounting of the funds despite requests to do so.

PUBLIC REPRIMAND

On April 8, 2005, the Honorable Bruce Lubeck, Third Judicial
District Court, entered Findings of Fact, Conclusions of Law, and
Order of Discipline: Public Reprimand against Victor Lawrence
for violations of Rules 1.1 (Competence), 1.3 (Diligence), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
Mr. Lawrence was retained to represent a client in a divorce
modification matter in which the client had been served with an
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Order to Show Cause. Mr. Lawrence miscalendared the date the
response was due, and a default was entered against his client. Mr.
Lawrence moved to set aside the default within the period set by the
rules, but it could have been filed much sooner. Mr. Lawrence
did not submit a reply memorandum, and did not promptly file a
notice to submit for decision the motion to set aside the default.
Although none of these constitute per se violations of the Rules, Mr.
Lawrence’s failure to respond, his failure to enter an appearance
of counsel to more fully protect his client, and the timely-yet-
dilatory filing of the motion to set aside all combine to amount
to negligent conduct in being less than diligent and competent.

PUBLIC REPRIMAND

On April 28, 2005, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Edward Brass for violation of Rules 1.1
(Competence), 1.3 (Diligence), 3.2 (Expediting Litigation),
8.1(b) (Bar Admission and Disciplinary Matters), 8.4(d)
(Misconduct), and 8.4(a) (Misconduct).

In summary:
Mr. Brass was appointed to represent a client in a state post-

conviction case. Mr. Brass failed to provide competent legal repre-
sentation; failed to perform timely and meaningful legal services;
failed to respond to discovery requests, missed court deadlines,
sought continuances and then missed deadlines, and caused the
litigation to stall; failed to respond in a timely manner to the Office of
Professional Conduct’s Notice of Informal Complaint; and failed to
perform meaningful and timely legal services for his client, thereby
wasting court resources and causing egregious delays in the case.

ADMONITION

On May 2, 2005, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 1.3 (Diligence), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

An attorney was retained to represent a husband and wife in an
immigration case. At an immigration hearing, the judge advised
the attorney to file required documents. The attorney gave
incompetent legal advice to the clients, delaying the filing of the
required documents. The attorney also incorrectly advised the
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clients concerning immigration fines and prematurely advised
the husband that the husband could file for a work permit.

SUSPENSION

On March 29, 2005, the Honorable Robert K. Hilder, Third
Judicial District Court, entered a Ruling and Order re: Sanctions,
suspending Marsha M. Lang from the practice of law for a period
of twelve months commencing May 15, 2005 for violations of
Rules 1.3 (Diligence), 1.4(a) and (b) (Communication), 8.1(b)
(Bar Admission and Disciplinary Matters), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The court’s decision was based upon Ms. Lang’s misconduct in
four separate matters.

Ms. Lang represented a client, during the course of which she failed
to forward to opposing counsel income verification provided by her
client; failed to promptly and thoroughly investigate or correct any
failure to safeguard and forward such documentation in her posses-
sion; and failed to diligently represent the client at a contempt
hearing. Ms. Lang also failed to advise her client sufficiently to allow
him to make informed decisions concerning the representation.

In another matter, Ms. Lang failed to inform a client regarding the
case status for a prolonged time, and failed to respond to numerous
requests for information or to return telephone calls. Ms. Lang’s
failure to respond for extended periods hampered the client’s

ability to make informed decisions to protect the client’s interests.

In a third matter, Ms. Lang’s conduct during a deposition was
prejudicial to the administration of justice.

In the fourth matter, Ms. Lang represented a client but engaged
in repeated delay, non-responsiveness, and failed to follow
through effectively. Ms. Lang also failed to respond to the client,
and to generally communicate the status of the matter; and
failed to provide sufficient communication to allow the client to
make informed decisions. Ms. Lang also failed to respond to a
request from the Office of Professional Conduct, and responded
late to a Notice of Informal Complaint.

The court considered various factors in aggravation and mitigation
and determined that the aggravation outweighed the mitigation.
The court also permitted Ms. Lang to petition the court to reduce
the duration of the suspension, provided that she submit her
practice to the supervision of an attorney approved by the court.
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DISBARMENT

On April 19, 2005, the Honorable Timothy R. Hanson, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Judgment of Disbarment, disbarring M. Shane Smith
from the practice of law for violations of Rules 1.1 (Competence),
1.2(a) (Scope of Representation), 1.3 (Diligence), 1.4(a)
(Communication), 1.5(a) (Fees), 1.15(b) (Safekeeping Property),
1.15(c) (Safekeeping Property), 1.16(d) (Declining or Termi-
nating Representation), 3.2 (Expediting Litigation), 8.1(b) (Bar
Admission and Disciplinary Matters), 8.4(c) (Misconduct),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
The court’s decision was based upon Mr. Smith’s misconduct in
nine separate matters.

Mr. Smith was retained by an agency in a collections matter. Mr.
Smith failed to provide competent representation in that he
failed to file a Complaint, failed to keep the agency reasonably
informed concerning the case status and failed to respond to its
reasonable requests for information. Mr. Smith abandoned the
representation, and did not take the steps reasonably necessary
to protect the agency. Mr. Smith did not return the unearned
portion of the retainer and charged an excessive fee. Mr. Smith
failed to respond to the Office of Professional Conduct’s Notice
of Informal Complaint.

In a second matter, Mr. Smith failed to forward a check, as
directed by his client, resulting in his client paying late fees.
After the client terminated the representation, Mr. Smith failed
to return the file. Mr. Smith failed to respond to the Notice of
Informal Complaint.

In a third matter, Mr. Smith was to draft and send a letter informing
an entity of his client’s intent to file a lawsuit. The letter did not
accurately reflect his client’s claims and was sent to the wrong
entity. The client learned from the entity’s employees that Mr.
Smith was filing on the client’s behalf. Mr. Smith did not file the
lawuit in a timely fashion, failed to keep his client reasonably
informed about the status of the case, and failed to respond to
reasonable requests for information. Mr. Smith did not provide
meaningful services and abandoned the representation without
taking steps to the extent necessary to protect his client. Mr.
Smith failed to respond to the Notice of Informal Complaint.

In a fourth matter, Mr. Smith represented a client in an estate
probate matter. Mr. Smith failed to perform meaningful work on
behalf of his client, failed to keep his client reasonably informed
of the status of the case and failed to respond to reasonable
requests for information. Mr. Smith failed to respond to the
Notice of Informal Complaint.

\olume 18 No.4

In a fifth matter, Mr. Smith failed to complete the matter for which
he was hired. He failed to provide competent representation and
failed to act with reasonable diligence. He failed to keep his client
reasonably informed of the status of the case and failed to comply
with reasonable requests for information. The client requested
an accounting, but Mr. Smith failed to provide one. Mr. Smith
failed to return the file and unearned portion of the retainer.

Mr. Smith failed to respond to the Notice of Informal Complaint.

In a sixth matter, Mr. Smith was hired to file a lawsuit against an
insurance agency. Mr. Smith’s work in the case contained many
errors and he failed to provide competent representation. Mr.
Smith failed to provide an accounting to the client, and failed to
return the client’s file and return the unearned portion of the
retainer fee. Mr. Smith failed to withdraw from the case even after
the client requested that he do so. Mr. Smith failed to respond
to the Notice of Informal Complaint.

In a seventh matter, Mr. Smith was retained to represent a client
in a medical malpractice lawsuit. Mr. Smith failed to respond to
three sets of interrogatories and failed to respond in opposition
to motions from the opposing party seeking orders to compel
the client’s cooperation. The court entered an order to compel,
and Mr. Smith still failed to respond on behalf of his client. The
action was dismissed with prejudice. Mr. Smith failed to oppose
the dismissal. Mr. Smith failed to inform his client of the status
of the case and misrepresented to his client that the case was
progressing. Mr. Smith did not inform his client of the dismissal
until a later date and he told his client that he would file a
motion to set aside the dismissal, but failed to do so. Mr. Smith
failed to respond to the Notice of Informal Complaint.

In an eighth matter, Mr. Smith abandoned the representation
without taking the necessary steps to protect his client. He failed
to returned unearned portions of the retainer. The fee agreement
Mr. Smith entered into with his client provided that the client
could not get the file back until the client paid the bill in full.
Mr. Smith failed to appear at the Screening Panel hearing.

In a ninth matter, Mr. Smith was hired to protect his clients’
interest in a piece of real property. The clients gave Mr. Smith
power of attorney and specific instructions, but he failed to abide
by those instructions. Mr. Smith failed to act with reasonable
diligence and promptness in representing his clients, failed to
keep them reasonably informed concerning the status of the
case, and did not comply with their requests for information.
Mr. Smith entered into a business transaction with his clients
without taking the necessary steps to safeguard their interests.
The proceeds amount was significantly less than what Mr. Smith
told his clients, and he failed to provide an accounting for the
remainder. Mr. Smith failed to respond to the Notice of Informal
Complaint.
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Discipline Corner

ADMONITION

On September 20, 2005, the Chair of the Ethics and Discipline
Committee entered an Order of Discipline: Admonition against an
attorney for violations of Rules 1.2(a) (Scope of Representation),
1.3 (Diligence), 1.4(a) (Communication), and 1.4(b) (Communi-
cation) of the Rules of Professional Conduct.

In summary:

The attorney failed to meet with the client prior to filing bankruptcy
on behalf of the client. The attorney failed to review the petition
and failed to correct the contact information for the client before
filing it with the court. The attorney failed to communicate with the
client and failed to explain the bankruptcy process to the client.

ADMONITION

On September 15, 2005, the Chair of the Ethics and Discipline
Committee entered an Order of Discipline: Admonition against an
attorney for violations of Rules 1.15(b) (Safekeeping Property)
and 8.1(b) (Bar Admission and Disciplinary Matters) of the
Rules of Professional Conduct.

In summary:

The attorney did not provide an accounting to another attorney
representing a clinic after a lien had been placed on monies
earned from a lawsuit. The attorney also failed to respond to the
Office of Professional Conduct’s Notice of Informal Complaint.

DISBARMENT

On October 21, 2005, the Honorable Robert K. Hilder, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Disbarment, disbarring David J. Burns from
the practice of law for violations of Rules 1.15(a) (Safekeeping
Property), 1.15(b) (Safekeeping Property), 1.15(c) (Safe-
keeping Property), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

While employed at a law firm, Mr. Burns directed two clients on
three occasions to make payments directly to him. Once payment
was received, Mr. Burns either wrote off the payment amount or
issued a courtesy discount on the firm’s billings for the clients.
The firm discovered the missing funds based on information
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from Mr. Burns’s wife at the time. By diverting funds, Mr. Burns
knowingly misappropriated law firm funds by depositing the
money into his own personal account. This diversion of funds
also resulted in commingling his funds with law firm funds. Mr.
Burns failed to notify the firm of the receipt of the funds. At best,
based on a claim by Mr. Burns that funds were disputed, he
failed to keep the funds separate from his own while the funds
were in dispute.

SUSPENSION

On October 13, 2005, the Honorable Lyle R. Anderson, Fifth
Judicial District Court, entered an Order of Discipline: Suspension
suspending Harold J. Dent from the practice of law for six
months and one day for violations of Rules 1.5(b) (Fees),
1.7(b) (Conflict of Interest: General Rule), 1.8(a), (b), and (g)
(Conflict of Interest: Prohibited Transactions), 1.9(b) (Conflict
of Interest: Former Client), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Mr. Dent was hired to represent a couple in two different matters,
a criminal matter and a juvenile court case that stemmed from
the criminal matter. The representations were adverse to each

other. One of the spouses subsequently hired Mr. Dent for a
divorce action and information relating to the criminal matter
was used to the detriment of the opposing spouse in the divorce.
Mr. Dent did not consult with or obtain the opposing spouse’s
consent prior to his representation in the divorce action. Mr.
Dent took over the operation of a small business owned by the
spouse he represented in the divorce. Mr. Dent did not advise
the client to seek independent counsel before turning over the
business to him. The client eventually sought counsel and Mr.
Dent entered into an agreement making him personally liable
on a promissory note and the business debt. Mr. Dent defaulted
on the note and the client sued him; the court awarded the client
judgment on the note, possession of the collateral, and attorney’s
fees, but Mr. Dent filed for bankruptcy.

PUBLIC REPRIMAND

On November 4, 2005, the Chair of the Ethics and Discipline
Committee entered an Order of Discipline: Public Reprimand
against Edwin B. Parry for violations of Rules 3.1 (Meritorious
Claims and Contentions), 3.3(a) (Candor Toward the Tribunal),
4.4 (Respect for Rights of Third Persons), 5.3(b) (Responsibilities
Regarding Nonlawyer Assistants), 8.1(b) (Bar Admissions and
Disciplinary Matters), and 8.4(a) (Misconduct).
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In summary:

While negotiating a settlement with the opposing counsel, Mr.
Parry obtained a default judgment. Mr. Parry later obtained a
second default judgment when it was not warranted under the
facts of the case. Mr. Parry filed an affidavit in support of the
request for the second default judgment without making any
inquiry into opposing counsel’s direct communications to him
which would have indicated that the statements in the affidavit
were false. Mr. Parry completely ignored communications from
opposing counsel not only before he filed the affidavit, but after
filing it and before a hearing to set aside the default judgment. The
affidavit that was filed was signed by another attorney although it
listed Mr. Parry’s name. Mr. Parry failed to review the factual
basis of the affidavit that was prepared by a non-attorney and he
failed to ensure that the signing attorney reviewed the factual
basis and had personal knowledge of the affidavit. The affidavit
gave the impression that it was based on Mr. Parry’s personal
knowledge when it was not. Mr. Parry failed to respond to the
Office of Professional Conduct’s requests for information. Mr.
Parry made a false statement to a Screening Panel of the Ethics
and Discipline Committee, although he corrected it, concerning
whether he maintains a list of attorneys to whom he will speak.
Mr. Parry has made no attempt to rectify the defendant’s credit
report regarding the two default judgments.
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RESIGNATION WITH DISCIPLINE PENDING

On November 9, 2005, the Honorable Christine M. Durham,
Chief Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning Dale Hatch.

In summary:
Mr. Hatch, while serving as Deputy Executive Director of the Utah

Education Savings Plan, withdrew funds from accounts that he
controlled, and deposited those funds into a personal account.
On March 18, 2005, Mr. Hatch pled guilty to a single charge of
theft, second degree felony, in violation of Utah Code Title 76,
Chapter 6, section 404.

INTERIM SUSPENSION

On October 26, 2005, the Honorable Deno G. Himonas, Third
Judicial District Court, entered an Order of Interim Suspension,
suspending Kevan C. Eyre from the practice of law pending final
disposition of the Complaint filed against him.

In summary:

On June 3, 2005, Mr. Eyre was found guilty of six counts of failing to
render a proper tax return, Utah Code section 76-8-1011(1) (c) (i),
a third-degree felony; and six counts of intent to defeat the payment
of a tax, Utah Code section 76-8-1101(1) (d) (i), a second degree
felony. The interim suspension is based upon this conviction
pursuant to Rule 19 of the Rules of Lawyer Discipline and Disability.

INTERIM SUSPENSION

On November 9, 2005, the Honorable Anthony B. Quinn, Third
Judicial District Court, entered an Order of Interim Suspension,
suspending Howard Johnson from the practice of law pending
final disposition of the Complaint filed against him.

In summary:

On March 4, 2005, Mr. Johnson was convicted of one count of
Unlawful Sexual Activity with a Minor, Utah Code section 76-5-401,
a third-degree felony; and one count of Enticing a Minor Over the
Internet, Utah Code section 76-4-401, a class-A misdemeanor.
The interim suspension is based upon this conviction pursuant
to Rule 19 of the Rules of Lawyer Discipline and Disability.
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Discipline Corner

PUBLIC REPRIMAND

On August 10, 2004, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court publicly reprimanded Brent
R. Chipman for violation of Rules 1.3 (Diligence), 1.5(b) (Fees),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Chipman was retained to represent a client in a divorce case.
Mr. Chipman did not communicate the rate or basis of his fee in
writing to the client. Mr. Chipman agreed to prepare a Qualified
Domestic Relations Order (“QDRO”) for the client. Mr. Chipman
failed to complete the QDRO despite numerous requests from
the client over a two year period to complete the work.

SUSPENSION

On August 10, 2004, the Honorable Anthony Quinn, Third Judicial
District Court entered an Order of Suspension: Six Months and
One Day Suspension, suspending Sheryl L. Gardner Bunker from
the practice of law for violation of Rules 1.1 (Competence), 1.7(a)
(Conflict of Interest: General Rule), 3.3(d) (Candor Toward the
Tribunal), 3.4 (Fairness to Opposing Party and Counsel), 3.7
(Lawyer as a Witness), and 8.4(a) and (d) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Ms. Bunker answered questions about divorce, court procedures,
and the legal process posed by both parties in a divorce pro-
ceeding. She also gave both parties copies of Utah laws dealing
with divorce. After the divorce case had been initiated, the
district court disqualified Ms. Bunker from appearing as counsel
for one of the parties because Ms. Bunker was a witness on
substantive issues. Ms. Bunker continued to assist one of the
parties by helping type pleadings, lending forms and sample
pleadings, and discussing legal options and procedures.

In the same case, Ms. Bunker later filed a Motion for Protective
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Order and for Attorney Fees on behalf of two officers of one of
her corporate clients. Ms. Bunker did not consult with and
obtain a written waiver of conflicts of interest from the relevant
parties. The Motion for Protective Order concerned depositions
sought by one of the parties to the divorce. In connection with
the motion, Ms. Bunker assisted one of the officers in blacking
out relevant portions of documentary evidence and filed it with
an affidavit in support of the motion. Although Ms. Bunker
attempted to serve notice of the motion on opposing counsel,
service was not successful. The presiding judge for the district
court heard Ms. Bunker’s Motion for Protective Order in the
absence of the judge assigned to the case. Ms. Bunker did not
inform the presiding judge what information had been blacked
out in the redacted documentary evidence when she obtained
an ex parte order from the judge vacating the witnesses’ sched-
uled deposition.

PROBATION

On August 3, 2004, the Honorable J. Dennis Frederick, Third
Judicial District Court entered an Order of Discipline: Probation,
placing Annalisa A. Steggell on probation for a period of one year.
The Office of Professional Conduct (“OPC”) alleged violations of
Rules 4.3(b) (Dealing with Unrepresented Party), 8.1(b) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Ms. Steggell represented a client in a divorce case. The client’s
spouse claimed that Ms. Steggell represented that she was a
neutral party who would act as a mediator during the divorce
proceedings and made no effort to correct the spouse’s misunder-
standing. The spouse was unrepresented. Ms. Steggell failed to
respond to the OPC's reasonable requests for information or attend
the Utah Supreme Court’s Ethics and Discipline Committee’s
Screening Panel Hearing.
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Discipline Corner

PLEASE NOTE: The Bar Journal has been requested to
clarify that the Charles C. Brown whose disciplinary
action was reported in the November edition is not
lawyer and former Bar President Charles R. Brown of
the law firm of Clyde, Snow, Sessions and Swenson.

INTERIM SUSPENSION

On December 13, 2004, the Honorable Joseph C. Fratto, Jr., Third
Judicial District Court, entered an Order of Interim Suspension
Pursuant to Rule 18 of the Rules of Lawyer Discipline and Disability
immediately suspending Geoffrey L. Clark from the practice of law
in Utah pending final disposition of the disciplinary complaints
against him.

In summary:

On November 19, 2004, criminal charges were filed against Mr.
Clark on two felony counts, i.e. distribution of or arranging to
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distribute a controlled substance and possession and possession
or use of a controlled substance (Prior). Subsequent to this, on
November 20, 2004, another felony charge of making false or
inconsistent statements was filed against Mr. Clark.

On March 18, 2004, Mr. Clark had been previously convicted of
the criminal misdemeanor charges of interfering with a legal
arrest, driving with measurable controlled substance, possession
of a controlled substance without container, and driving on
revocation. And, on June 21, 2004, Mr. Clark pled guilty in justice
court to charges of speeding and driving on a suspended license.

Mr. Clark does not in any way admit that he has committed the
crimes which are the basis of the pending criminal charges
against him. However, given the totality of the circumstances,
Mr. Clark did not contest the Court’s entry of the Rule 18 order.
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RECIPROCAL DISCIPLINE

On November 4, 2004, the Honorable Sheila K. McCleve, Third
Judicial District Court, entered an Order of Discipline: Disharment
disbarring Ben D. Hyde from the practice of law in Utah.

In summary:

On July 21, 1998, the Supreme Court of California entered an order
disbarring Mr. Hyde from the practice of law in California. Mr.
Hyde’s misconduct in California included willful failure to comply
with orders issued by the Supreme Court directing him to wind
down his practice and notify clients of a previous suspension.

DISBARMENT

On November 30, 2004, the Utah Supreme Court entered an Order
of Disbarment, disbarring Ray Harding, Jr. from the practice of
law in Utah.

In summary:

On or about July 13, 2002, after being called to Mr. Harding’s
home on a domestic disturbance call, law enforcement officers
found cocaine, heroin and drug paraphernalia. Mr. Harding
tested positive for cocaine, opiates, and Valium. Mr. Harding
was arrested and charged with two felony criminal counts of
unlawful possession or use of a controlled substance. Subsequently,

ALEENS

Peter H. Barlow has been named a shareholder at Strong & Hanni
Law Firm. Mr. Barlow’s practice focuses in the areas of insurance
defense litigation including: automobile liability, premises liability,
and construction defect litigation. He is a member of Strong &

Hanni's Auto/Premises Practice Group.
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Mr. Harding pled guilty to two counts of attempted possession
or use of a controlled substance, a class A misdemeanor. Mr.
Harding was a Fourth Judicial District Court judge for the State
of Utah at the time of the criminal charges.

Aggravating factors included: After being charged, Mr. Harding
continued to publicly maintain his innocence and malign his
accusers for over a year. These protestations were widely reported
in the media and disseminated to the general public. Mr. Harding
did so with full knowledge of his culpability, as evidenced by his
subsequent admission of guilt. Furthermore, despite being unable
to hear cases due to the pending criminal charges, Mr. Harding
continued to draw his full salary and otherwise enjoyed the
emoluments of judicial office. Not only did such behavior bring
disrepute upon the legal profession and undermine public
confidence in the judiciary, it placed an undue burden upon his
colleagues on the Fourth Judicial District Court and adversely
affected those citizens served by that court. Compounding these
abuses, Mr. Harding delayed his decision to resign until the last
possible moment, and only did so under intense media coverage
of the looming dual threat of impeachment by the Legislature
and removal by the Utah Supreme Court.

Peier £l Barlow

phone: 801-532-7080, fax: 801-596-1508, www.strongandhanni.com



Discipline Corner

DISBARMENT

On November 15, 2005, the Honorable William W. Barrett, Third
Judicial District Court, entered Findings of Fact, Conclusions of

Law, and Order of Disbarment, disbarring Gregory P. Cohen from
the practice of law for violations of Rules 8.4(b) (Misconduct),
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of

Professional Conduct.

In summary:

The Third Judicial District Court entered a Judgment in a criminal
case against Mr. Cohen for the crime of enticing a minor over the
Internet, a third degree felony, pursuant to Utah Code section
76-4-401. The Court in the disciplinary matter found that Mr.
Cohen’s criminal act reflects adversely on his fitness as a lawyer.
The Court also found that Mr. Cohen engaged in conduct involving
dishonesty, fraud, deceit or misrepresentation by misrepresenting
his age to the agent for the Utah Internet Crimes Against Children
Task Force, who posed as a 13-year-old.

INTERIM SUSPENSION

On December 1, 2005, the Honorable Anthony B. Quinn, Third
Judicial District Court, entered an Order of Interim Suspension,
suspending Wesley Sine from the practice of law pending final
disposition of the Complaint filed against him.

In summary:

On February 4, 2005, Mr. Sine was found guilty of four counts of
mail fraud in violation of United States Code, Title 18, section 1341.
The interim suspension is based upon this conviction pursuant
to Rule 19 of the Rules of Lawyer Discipline and Disability.

RECIPROCAL DISCIPLINE

On December 21, 2005, the Honorable Robert K. Hilder, Third
Judicial District Court, entered Findings of Fact, Conclusions of Law
and Order of Reciprocal Discipline: Disbarment against Robert F
Dodenbier for violations of Rules 1.1 (Competence), 1.2(a) (Scope
of Representation), 1.3 (Diligence), 1.4(a) and (b) (Communica-
tion), 1.5(c) (Fees), 1.7(b) (Conflict of Interest: General Rule),
1.16(a) (d) (Declining or Terminating Representation), 8.1(b)
(Bar Admission and Disciplinary Matters) and 8.4(a), (c), and
(d) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Dodenbier was disbarred from the practice of law by the
Supreme Court of the State of California. The disbarment was based
on two underlying matters.

In the first matter, Mr. Dodenbier was hired to represent two clients

in a personal injury matter. One client signed a contingency fee
agreement, while the other did not. There was no documentation
that excluded one client from representation, or a written waiver
of any potential conflict of interest. Mr. Dodenbier failed to serve
notice on the entities being sued. He filed suit on behalf of one
client after which he did nothing further to pursue the case. The
clients began contacting Mr. Dodenbier. Mr. Dodenbier informed
them that the matter was being settled. During his representation
of the clients, he moved offices and did not provide them with
new contact information.

In the second matter, Mr. Dodenbier was hired to represent a client
in a child support and custody matter. Mr. Dodenbier failed to file
the necessary documents on behalf of his client. Mr. Dodenbier
stipulated, without his client’s consent, to a reduction in support
payments and joint legal custody. Mr. Dodenbier also failed to
inform his client of hearings, failed to consult his client concerning
continuations in the case, and failed to appear for a hearing.
After the client retained new counsel, Mr. Dodenbier failed to
return the client’s file.

The California Order of Disbarment set forth the following
aggravating factors:

1. Mr. Dodenbier had two prior instances of discipline.
2. Mr. Dodenbier engaged in multiple acts of misconduct.
3. Mr. Dodenbier’s misconduct significantly harmed his clients.

4. Mr. Dodenbier demonstrated indifference toward rectification
of the consequences of his misconduct.

There were no mitigating factors.

ADMONITION

On December 21, 2005, the Chair of the Ethics and Discipline
Committee entered an Order of Discipline: Admonition against an
attorney for violation of 1.5(b) (Fees), 1.15(b) (Safekeeping
Property), and 8.1(b) (Bar Admission and Disciplinary Matters)
of the Rules of Professional Conduct.

In summary:

The attorney was hired for a criminal matter and the retainer
was paid by a third party. The attorney did not have a written fee
agreement or written explanation of how the fee was to be paid
beyond the retainer. The client requested that the attorney file
income taxes on behalf of the client. The client signed a power
of attorney permitting the attorney to take over the tax refund.
The attorney did not render an accounting of the tax refund.
The attorney failed to provide attorney trust account records to
the OPC.
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PUBLIC REPRIMAND

On November 22, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against David VanCampen for
violation of Rules 1.4(c) (Communication), and 3.2 (Expediting
Litigation) of the Rules of Professional Conduct.

In summary:

Mr. VanCampen was hired for a criminal matter. Mr. VanCampen
did not adequately advise his client. Mr. VanCampen communicated
to his client in 2 minimal way even though his client required
more information to help the client understand the risks the
client faced concerning the criminal conviction. Mr. VanCampen,
on at least one occasion, failed to appear and the court appointed
other counsel to finish the case.

PUBLIC REPRIMAND

On November 22, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Richard Hackwell for
violation of Rules 1.3 (Diligence), 1.4 (Communication),
1.16(d) (Declining or Terminating Representation), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Hackwell was hired to pursue an action against a public
entity as well as pursuing a reduction of the client’s conviction.
Mr. Hackwell failed to appear at a conviction reduction hearing,
Mr. Hackwell failed to notify his client of a court date in the public
entity action. Mr. Hackwell failed to respond to his client’s attempts
to contact him. Mr. Hackwell failed to appear for a hearing in
the public entity action and the case was dismissed for failure to
prosecute. Mr. Hackwell took no action on behalf of his client,
took no steps to withdraw from the action and failed to give any
notice to his client.

PUBLIC REPRIMAND

On November 22, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Brent E. Johns for violation
of Rules 1.2 (a) (Scope of Representation), 1.8(f) (Conflict of
Interest: Prohibited Transactions), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Johns was hired to represent a2 mother and the mother’s
new husband where the child’s father would relinquish parental
rights in exchange for the mother’s waiver of past due child
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support. The birth father was not the client, but paid Mr. Johns’s
fees. Mr. Johns filed an adoption decree which did not include the
stipulation of waiving past due child support. The birth father
insisted that Mr. Johns file another decree with the court that
included the waiver. Mr. Johns knew his client’s then-decision
that she was not willing to waive the past due child support but
he filed an amended decree that contained the waiver.

ADMONITION

On November 22, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

The OPC received an overdraft notice on the attorney’s trust
account. The OPC sent requests for information concerning the
overdraft to the attorney. The attorney took more than four months
to supply the OPC with the requested financial information.

PUBLIC REPRIMAND

On December 15, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Curt W. Morris for viola-
tion of Rules 1.3 (Diligence), 1.4(a) (Communication), 1.4(b)
(Communication), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Morris was hired to filed a chapter 13 bankruptcy on behalf of
a client to stop the foreclosure on the client’s home. Mr. Morris
failed to file the chapter 13 bankruptcy before the deadline. Mr.
Morris did not keep his client informed about the progress of
the matter. Mr. Morris failed to timely remind his client that the
client needed to meet with him prior to the bankruptcy filing.
Mr. Morris’s staff informed the client that they would call her for
an appointment and either failed to do so or failed to make a new
appointment with the client, or warn the client when the client
allegedly cancelled the first appointment.

RECIPROCAL DISCIPLINE

On January 6, 2006, the Honorable Sandra N. Peuler, Third
Judicial District Court entered an Order of Discipline: Admonition
against an attorney for violations of Rules 5.5(a) (Unauthorized
Practice of Law), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.



In summary:

The attorney was placed on an administrative suspension for
non-payment of membership fees. During the suspension, the
attorney practiced law.

ADMONITION

On December 21, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.1 (Competence), 1.15(b) (Safekeeping Property), and
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules
of Professional Conduct.

In summary:

The attorney was hired for a personal injury matter, a debt
collection matter, and a bankruptcy. During the course of the
bankruptcy the attorney did not discover and discharge the lien
associated with the debt collection matter. The attorney did not
notify the previous attorney that handled the personal injury
matter of the settlement and failed to protect the previous attorney’s

lien. The attorney also failed to secure and provide trust
account documents to the OPC.

ADMONITION

On September 15, 2005, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Admonition against an attorney for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

The attorney was retained for a personal injury matter. The
attorney did not return the client’s calls or reply to the client’s
letter requesting a status update. The client made several
requests that the attorney pursue the case, but the attorney did
not progess the matter. After the client terminated the relationship
with the attorney, the client learned that the matter should have
been filed in another jurisdiction and that the statute of limitations
had already passed in that jurisdiction.
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Discipline Corner

PUBLIC REPRIMAND

On September 24, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Samuel H. Adams for violation of
Rules 5.3(b) (Responsibilities Regarding Nonlaywer Assistants),
5.3(c)(1) (Responsibilities Regarding Nonlawyer Assistants),
5.3(c)(2) (Responsibilities Regarding Nonlawyer Assistants),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Adams signed a client’s name to a settlement agreement in a
personal injury case and then had his assistant notarize the signature.
Mr. Adams then forwarded the settlement funds to his client.

ADMONITION

On September 17, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of Rules
1.3 (Diligence), 5.3(a) (Responsibilities Regarding Nonlawyer
Assistants), 5.3(b) (Responsibilities Regarding Nonlawyer
Assistants), 5.3(c) (Responsibilities Regarding Nonlawyer Assistants),
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

In a bankruptcy proceeding, in order for the attorney’s client to
sell the client’s home, permission was needed from the bankruptcy
court. The attorney failed to timely file the request with the court.

The attorney’s failure was based upon the attorney’s failure to
properly supervise, train and educate staff concerning the attorney’s
professional obligations, to ensure that deadlines are met. As a
result of the attorney’s misconduct, the client’s home was foreclosed
upon. The attorney’s misconduct was mitigated by the fact that
the attorney had no prior record of discipline; the attorney’s
admission of neglect/misconduct; the attorney restored the lost
funds in the settlement; and the attorney’s candidness with the
Ethics and Discipline Committee Screening Panel.

PUBLIC REPRIMAND

On September 17, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Public
Reprimand against Franklin L. Slaugh for a violation of Rule 1.15(a)
(Safekeeping Property) of the Rules of Professional Conduct.

In summary:

Mr. Slaugh accepted a retainer in a chapter 11 bankruptcy case.
Mr. Slaugh commingled funds by placing the retainer into his
operating account instead of his attorney trust account.

PUBLIC REPRIMAND

On September 17, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Public
Reprimand against David Friel for violations of Rules 5.5(a)
(Unauthorized Practice of Law), and 5.5(b) (2) (Unauthorized
Practice of Law) of the Rules of Professional Conduct.
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In summary:

Mr. Friel was notified by the Utah State Bar that his license had
been suspended for failure to pay his Bar dues. After notification,
Mr. Friel appeared before a court while his license to practice
law was suspended.

RESIGNATION WITH DISCIPLINE PENDING

On September 13, 2007, the Honorable Chief Justice Christine M.
Durham entered an Order Accepting Resignation with Discipline
Pending concerning Edmund T. Crowley.

In summary:
Mr. Crowley misappropriated funds on two separate occasions
from the company he was working for.

PUBLIC REPRIMAND

On August 22, 2007, the Honorable John Paul Kennedy, Third
Judicial District Court, entered Findings of Fact, Conclusions
of Law and Order of Reprimand with conditions against John
McCoy for violation of Rules 1.3 (Diligence), 1.4(a) (Commu-
nication), 1.16(d) (Declining or Terminating Representation),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

In one matter, Mr. McCoy failed to file a witness list, failed to appear
at a scheduling conference, failed to respond to two motions to
dismiss and notify his client of those motions to dismiss. Mr. McCoy
failed to keep his client informed regarding the case status, including
failing to provide documents that were either generated or received.
Mr. McCoy failed to notify his client that he was withdrawing

from the case and that the client needed a new attorney.

In a second matter, Mr. McCoy failed to take any action on a
motion to compel, which was mitigated by strategy considerations
and therefore a negligent act. Mr. McCoy failed to respond to

a motion to dismiss which resulted in a judgment of attorney
fees against his client. Mr. McCoy failed to provide information
to his client concerning the status of the case. After the client
hired a new attorney, Mr. McCoy failed on at least one occasion
to respond to that attorney, failed to timely provide the file, and
failed to file a withdrawal in the case. Mr. McCoy's failure to
withdraw was mitigated by the fact that he believed a new attorney
had appeared in the case.

SUSPENSION

On August 6, 2007, the Honorable Glenn K. Iwasaki, Third Judicial
District Court, entered an Order of Discipline: Suspension suspending
Larry A. Kirkham from the practice of law for a period of six
months and one day for violation of Rules 8.4(b) (Misconduct)
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Kirkham was convicted of Driving Under the Influence of
Alcohol/Drugs (with priors), Utah Code Annotated § 41-6a-502
(2005), a third degree felony. Mr. Kirkham’s conviction reflects
adversely on his honesty, trustworthiness, and fitness as a lawyer.
Mr. Kirkham’s misconduct, as reflected by his conviction, was
mitigated by the fact he has engaged in rehabilitation and his
conduct, in part, relates to his condition.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics_hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index_of opinions.html.

[
—
0
—3
<D
oo
20
—_—
—
<2
—
o

ADMONITION

On January 5, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communi-
cation), 8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

The attorney missed a trial setting by failing to attend the trial.
The attorney did not promptly inform the client of the missed
trial. The attorney also tried to cover up the reason for missing
the trial.

ADMONITION

On January 6, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.4(a) (Communication), 1.7(a) (Conflict of Interest:
Current Clients), 1.7(b) (4) (Conflict of Interest: Current
Clients), and 8.4(a) (Misconduct) of the Rules of Professional
Conduct.

In summary:

The attorney represented a client in a claim against a woman.
At a supplemental proceeding hearing in the case, the woman
informed the attorney that she objected to the amount of the
claim against her and indicated she was trying to collect money
owed to her by her ex-husband from their divorce settlement.
The attorney filed a complaint on behalf of the woman against
her ex-husband to obtain payment for his client. The attorney
did not give the woman a chance to comment on the
complaint. The attorney did not provide the woman a copy of
the complaint after it was filed. The attorney did not alert the
woman to the Motion to Dismiss filed in the case, even though
it might adversely affect her rights. The attorney did not consult
the woman as to the opposition of the Motion to Dismiss.
Based on the brief conversation at the supplemental
proceeding, the attorney did not communicate adequate

information and explain about the material risks of and
reasonably available alternatives to the representation
necessary for the woman’s informed consent. The attorney did
not obtain the woman'’s informed consent and therefore had an
impermissible conflict. Even if the attorney had obtained the
woman’s informed consent to the conflict of interest, that
consent was not confirmed in writing. The attorney’s violations
were negligent. The woman has suffered little injury.

ADMONITION

On December 21, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/opc_ethics hotline.html
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Rules 1.16(d) (Declining or Terminating Representation), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney and partner in a firm were representing a client.
The firm dissolved and the attorney and the partner divided the
cases that were pending. Upon dissolution of the law firm, the
attorney should have, but did not, communicate with the client
concerning who would be representing the client in the future.
The attorney should have, but did not, ascertain who had the
client’s file. The attorney should have, but did not, see what, if
any, fee should have been refunded as unearned to the client.
The attorney who had appeared in the client’s case should have
formally withdrawn from the case.

ADMONITION

On January 11, 2012, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.4 (a)
(Communication), 1.7(a) (Conflict of Interest: Current Clients),
1.7(b) (Conflict of Interest: Current Clients), 1.16(d) (Declining
or Terminating Representation), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

The attorney represented a client in two collection actions. The
attorney failed to adequately respond to the client’s requests for
information. The attorney also represented the client’s daughter.
The attorney did not obtain a waiver based on informed consent
for the concurrent representation. The attorney did not explain
the implications of the concurrent representation. The implications
were highlighted during a hearing where the attorney could not
fully respond to the complaint and could not disclose information
about future problems facing his client because one of the
clients had not consented, even though the information was
obtained, at least in part, pursuant to the representation. To the
extent that the attorney obtained waivers, the waivers were not
confirmed in writing. The attorney did not promptly return his
client’s file when requested. The attorney’s violation of the Rules
was negligent and caused little or no injury beyond the toll on
his professional relationship with his client.

Aggravating factors:
Length of time it took for the attorney to return the file and the
attorney’s position with respect to attorney-client privilege.

Mitigating factors:
Most of the work performed was uncompensated and this was
the attorney’s first offense.

\olume 25 o, 7

PUBLIC REPRIMAND

On December 21, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against James E Nichols, for
violation of Rules 1.1 (Competence), 1.5(b) (Fees), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

At no time did Mr. Nichols and his client discuss the ultimate fee
agreement or reach an agreement concerning fees and
expenses. Mr. Nichols failed to communicate with his client
about the true scope of the representation or how the fees and
expenses were to be paid. Mr. Nichols did not possess the
requisite legal knowledge, skills, and competence to properly
advise the client concerning foreclosure matters and Mr.
Nichols did not acquire those skills during the representation.
There was actual injury in that the client expended unnecessary
sums in attorney fees. Mr. Nichols acted negligently.

Aggravating factors:
No remorse and excuses contradicted by the Respondent’s
own evidence.

Mitigating factors:
Absence of prior record of discipline; personal or emotional
issues; and inexperience in the practice of law.

PUBLIC REPRIMAND

On December 21, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against James E Nichols, for
violation of Rules 1.4(a) (Communication), 1.5(a) (Fees),
1.16(d) (Declining or Terminating Representation), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Prior to his withdrawal as counsel, Mr. Nichols failed to inform
his client of a pending Order to Show Cause that had been
issued in the case. Since Mr. Nichols did not complete the work
to be performed in this case, his retainer was unreasonable and
excessive. Even though Mr. Nichols knew how to contact his
client, Mr. Nichols took no steps for two months to withdraw.
When Mr. Nichols did finally withdraw, he failed to inform his
client of the withdrawal. Mr. Nichols did not advise his client
concerning the status of the case. Mr. Nichols did not prepare,
file and serve a “Notice to Appear or Appoint” as directed by the
Court. There was actual injury in that Mr. Nichols’s client had to
hire new counsel and may have incurred additional fees. Mr.
Nichols’s mental state was negligent.



Aggravating factors:
No restitution; no sincere remorse; excuses contradicted by the
evidence; and refusal to acknowledge wrongful conduct.

Mitigating factors:
Absence of prior record of discipline; personal or emotional
issues; and inexperience in the practice of law.

PUBLIC REPRIMAND

On January 9, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Philip C. Patterson, for
violation of Rules 1.2(a) (Scope of Representation and
Allocation of Authority Between Client and Lawyer), Rule 1.4 (a)
(5) (Communication), 1.5(c) (Fees), 1.16(a)(1) (Declining
or Terminating Representation), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Patterson knowingly failed to consult with his client and
obtain her consent before he stipulated to the opposing party’s
Summary Judgment Motion and thereby failed to abide by his
client’s decision concerning the merits of the case. Mr. Patterson’s
conduct caused injury to the public and the legal system

because he deprived his client of the opportunity to have her
case considered on the merits as she wished. Mr. Patterson
failed to communicate to his client his belief that opposing the
Summary Judgment Motion would be a violation of the rules.
Mr. Patterson’s failure to so communicate was knowing and
such failure to communicate caused injury. Mr. Patterson
negligently failed to enter into a written contingent fee
agreement with his client. Mr. Patterson knowingly failed to
withdraw from the representation when he knew that he and his
client had fundamentally conflicting views concerning the merits
of the case and Mr. Patterson believed that his continuing
representation would violate the rules. Mr. Patterson’s conduct
caused injury to the public and to the legal system because it
denied his client the opportunity to engage new counsel or
represent herself and have her case decided on the merits.

[
—
0
—3
(5-]
[ ==
20
—
]
<
=
o

Aggravating factors:
Vulnerability of the complainant due to her lack of legal
knowledge and experience.

Mitigating factors:

Absence of prior discipline; absence of a dishonest or selfish
motive; cooperative attitude in disciplinary proceedings;
remorse and acceptance of responsibility.
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PUBLIC REPRIMAND

On December 8, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Shawn D. Turner, for
violation of Rules 5.5(a) (Unauthorized Practice of Law;
Multijurisdictional Practice of Law), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Turner utilized as a paralegal a person he thought was a
retired California attorney when the paralegal came to Mr.
Turner with a legal problem of a friend. It was agreed that the
paralegal would do as much “ministerial” work as possible to
keep costs down and that Mr. Turner would review, correct, and
sign pleadings and generally act as counsel. The paralegal
prepared and Mr. Turner made “stylistic” changes to an Answer
and thereafter an Answer, Counterclaim, and Third-Party
Complaint. Mr. Turner communicated with the client through
the paralegal. The client paid the paralegal for services
rendered believing that the paralegal would pass the money to
Mr. Turner. The client viewed the paralegal as his attorney. As a
product of the client learning that the paralegal was not paying
Mr. Turner and also learning that the paralegal was not a
California attorney, the client terminated the services of the
paralegal and Mr. Turner. Mr. Turner knew that the paralegal
was not admitted to practice law in the State of Utah.

SUSPENSION

On December 8, 2011, the Honorable John R. Morris, Second
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Discipline suspending Bradley N. Roylance
from the practice of law for a period of three years for violation
of Rules 8.4(b) (Misconduct) and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

On March 11, 2010, Mr. Roylance entered guilty pleas to two
counts of Sexual Abuse of a Minor, class A misdemeanors. Mr.
Roylance was sentenced to serve 180 days in the Davis County
Jail, pay a $400.00 fine, serve 24 months probation, complete
DNA testing with payment of the fee, and abide by Group A sex
offender conditions.

The Court found that the crimes of which Mr. Roylance has been
convicted reflect adversely on his honesty, trustworthiness, or
fitness as a lawyer in other respects.

Aggravating factors:
Prior record of discipline; dishonest or selfish motive; multiple
offenses; vulnerable victim; substantial experience in the
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practice of law; and illegal conduct.

Mitigating factors:

Good faith efforts to make restitution or rectify the
consequences of his misconduct; cooperative attitude toward
disciplinary proceedings; good character and reputation;
interim reform; criminal penalties and sanctions; and remorse.

DISBARMENT

On December 16, 2011, the Honorable Thomas Low, Fourth
District Court entered Findings of Fact, Conclusions of Law and
Order of Disbarment against Nelson A. Moak for violation of Rules
1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) (Fees), 1.15(a) (Safekeeping Property), 1.15(c)
(Safekeeping Property), 8.1(b) (Bar Admission and Disciplinary
Matters), 8.4(b) (Misconduct), 8.4(c) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary, there are two matters:

Mr. Moak was hired to represent clients in a bankruptcy matter. At
their initial meeting the clients signed a Flat Fee Payment Agreement.
After their initial meeting, the clients called Mr. Moak several times to
see if their Bankruptcy Petition (‘‘Petition”) had been filed. Mr. Moak
changed his office phone number without notifying his clients. Mr.
Moak filed the Petition several months after the initial meeting.
Mr. Moak failed to provide the Court with all the necessary
documents for their bankruptcy filing. Mr. Moak did not appear
at the Meeting of Creditors. Mr. Moak failed to perform sufficient
work to earn the fee that he collected. Mr. Moak did not submit
a response to the Notice of Informal Complaint (“NOIC”). Mr.
Moak did not appear at the Screening Panel Hearing.

The OPC received three notices of insufficient funds from a
financial institution regarding Mr. Moak’s attorney trust account.
Several checks had been written on Mr. Moak’s attorney trust
account causing insufficiencies. The OPC sent letters to Mr.
Moak requesting a response. Mr. Moak never submitted a
response to the OPC. Mr. Moak mismanaged his client trust
account by allowing his attorney trust account to go into the
negative. Mr. Moak either failed to deposit unearned fees into
his trust account and/or withdrew funds that were not earned.
The OPC sent a NOIC to Mr. Moak for all three notices of
insufficient funds. Mr. Moak did not submit a response to the
OPC. Mr. Moak did not appear at the Screening Panel Hearing.

Aggravating factors:

Dishonest or selfish motive; Obstruction of the disciplinary
proceeding by intentionally failing to comply with rules or
orders of the disciplinary authority; and substantial experience
in the practice of law.



Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

ADMONITION

On October 17, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.8(a)
(Conflict of Interest: Current Clients: Specific Rules) and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney entered into a personal business transaction with
the client without (a) reducing the terms of the transaction to
writing; (b) advising the client to seek independent legal counsel;
and (c) receiving informed written consent from the client.
The attorney’s conduct was knowing and caused significant
injury to the client.

Mitigating factors: Lack of prior discipline; Absence of dishonest
motive; Timely effort to rectify situation by putting agreement in
writing and paying a portion of the loan back; A cooperative
attitude in the disciplinary proceedings, including conceding
mistakes during the Screening Panel Hearing; Remorse.

PUBLIC REPRIMAND

On September 20, 2011, the Honorable Thomas Low, Fourth
District Court entered an Order of Discipline: Public Reprimand
against Gary L. Blatter, for violation of Rules 8.4(d) (Misconduct)
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

A client met with a legal assistant with the law firm of Gary Blatter
& Associates to represent her in divorce proceedings. The client
paid a retainer to Blatter & Associates. Later the same day that
she hired the firm, the client had second thoughts and contacted
the legal assistant and told him to hold off on filing the divorce
papers. Later, the client called Blatter & Associates and instructed
the legal assistant to go forward with the divorce. Several
months later the client’s husband had not been served with
divorce papers, so the client spoke with a legal assistant by
telephone and terminated the firm’s representation. The legal
assistant indicated that there would be a refund to the client.

After six weeks had passed, the client received a check and a
statement for services. The client had not previously received
any statements from Blatter & Associates. After the client filed a
Bar complaint, Mr. Blatter prepared a proposed settlement
agreement for the client to sign. The purpose of the proposed
settlement agreement was for the client to drop her Bar complaint
in exchange for $2500.

PUBLIC REPRIMAND

On September 19, 2011, the Honorable Glenn K. Twasaki,

Third District Court entered an Order of Discipline: Public
Reprimand against Roberto G. Culas, for violation of Rules
5.3(a) (Responsibilities Regarding Nonlawyer Assistants),
5.3(b) (Responsibilities Regarding Nonlawyer Assistants),
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5.3(c) (Responsibilities Regarding Nonlawyer Assistants),
5.5(a) (Unauthorized Practice of Law; Multijurisdictional Prac-
tice If Law), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Culas hired Jamis Johnson and Paul Schwenke to work as
paralegals for him. When Mr. Culas hired Mr. Johnson and Mr.
Schwenke, he knew that both had been disbarred for misconduct
and that neither was licensed to practice law in Utah. Jamis
Johnson and Paul Schwenke had a business called HOLD. Mr.
Culas rented office space in the same building with HOLD. At
some point, Mr. Johnson began providing legal advice to HOLD
clients. Mr. Johnson also prepared legal documents on behalf of
HOLD clients that were submitted to the court. The documents
were stamped with Mr. Culas’ signature stamp and purported to
have been filed by him. At all times at issue, the HOLD clients
believed that Mr. Johnson was an attorney. Mr. Johnson wrote
letters on behalf of the HOLD clients representing that he was an
attorney working for Mr. Culas. An opposing attorney met with
and communicated with Mr. Johnson, believing that he was a
licensed attorney working for Mr. Culas. A memorandum was
filed in Third District Court, with Mr. Culas as the attorney
representing the HOLD clients, and including the stamped
signature of Mr. Culas. Mr. Culas represented to the court that
he had not prepared the document, although the document
bore his signature.

PUBLIC REPRIMAND

On September 21, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Charles A. Schultz for
violation of Rules 1.1 (Competence), 3.5(d) (Impartiality and
Decorum of the Tribunal), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In papers to the court, Mr. Schultz made continued miscitation
of statutes which was more than a mere “typo.” The miscitation
was noted by the District Court and not corrected on appeal.

Mr. Schultz intentionally omitted the title of “judge” in referring
to Justice Court Judges as a sign of disrespect and in protest
intended to disrupt the court room and the administration of
justice. In responding to the OPC’s inquiries, Mr. Schultz utilized
the lowercase “j” in the word “judge,” continuing the showing
of a lack of respect. Mr. Schultz’s behavior throughout the process
was disrespectful, unprofessional and intended to prejudice the
administration of justice. Mr. Schultz referred to judges as
“revenue collectors in black dresses.” Mr. Schultz submitted a
declaration of his client that contained disparaging remarks.

Volume 25 No. |

The remarks called opposing counsel a “lying piece of trash” and
made other inappropriate and unprofessional comments. Mr. Schultz
also used derogatory language to describe the investigation at
the OPC. Mr. Schultz repeatedly cited the OPC’s investigation as
“asinine” and “absolute nonsense.” Mr. Schultz violated the
Rules of Professional Conduct knowingly and intentionally.
The level of injury is significant in that the profession as a whole
(and the public) is affected by this negative behavior and it
contributes to an unprofessional view of lawyers.

Aggravating factor:
Prior discipline.

PUBLIC REPRIMAND

On October 17, 2011, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against David O. Black for violation of Rules
1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) (Fees), 1.5(b) (Fees), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:
A client hired Mr. Black to represent her in three matters: a
divorce case; a protective order case; and a criminal case.

With respect to fees:

Mr. Black promised to charge a rate of $150 an hour but then
later billed his client at the rate of $275 an hour. An integration
clause in the Fee Agreement was not a defense or excuse for an
ethical violation. Mr. Black also inadvertently charged 3.0 hours
for his and the client’s attendance at an August hearing in the
criminal proceeding. However, no parties or their attorneys
appeared at the hearing because the hearing had been cancelled.
Despite the incorrect billing charge, Mr. Black has neither reversed
the charge nor refunded the fees paid against this charge.

With respect to competence:

Mr. Black advised his client to continue filing for unemployment
benefits rather than seeking temporary support. Mr. Black
claims he told his client that temporary support would require
a “claim that she was incapable of working which would have
been inconsistent with her claim for unemployment,” and that
she elected to continue seeking unemployment benefits. However,
the client’s subsequent counsel secured temporary benefits for
her while she continued to receive unemployment benefits.

With respect to diligence:

Mr. Black was not diligent in pursuing temporary support for
his client as she repeatedly requested. Mr. Black’s office did
attempt to obtain financial information from the client’s ex, but



their efforts to obtain voluntary compliance took four months,
which was unreasonable in light of the client’s circumstances
and the need for immediate relief and the other avenues avail-
able for more expedited production (or estimation) of the
necessary information.

With respect to communication:

Mr. Black did not reasonably respond to his client’s repeated
requests for communications, personal meetings and preparation
sessions throughout the representation. Apart from his attendance
at hearings with his client, Mr. Black’s bill discloses only limited
contacts between Mr. Black and his client. Likewise, the substance
of the emails reflect very little direct contact between the client
and Mr. Black. Mr. Black concedes that he overestimated his
capability to emotionally handle the communications demands
imposed by a client with his client’s emotional needs.

All of Mr. Black’s misconduct was negligent and caused a level
of harm to the client.

INTERIM SUSPENSION
On September 19, 2011, the Honorable Denise P. Lindberg,
Third Judicial District Court, entered an Order of Interim

Suspension Pursuant to Rule 14-519 of the Rules of Lawyer
Discipline and Disability, suspending Cheri K. Gochberg from
the practice of law pending final disposition of the Complaint
filed against her.
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In summary:

On November 5, 2010, Ms. Gochberg was charged with Driving
Under the Influence of Alcohol and/or Drugs (four counts),
Possession or Use of A Controlled Substance (two counts),
Reckless Driving, and No Proof of Insurance. On March 25,
2011, Ms. Gochberg pled guilty to and was convicted of Driving
Under the Influence of Alcohol or Drugs, a third degree felony,
for that incident.

On March 4, 2011, Ms. Gochberg was charged with Driving
Under the Influence of Alcohol and/or Drugs while an Alcohol
Restricted Driver. On March 28, 2011, Ms. Gochberg pled
guilty to and was convicted of Driving Under the Influence of
Alcohol or Drugs, a third degree felony. These felony convic-
tions were Ms. Gochberg’s fourth and fifth related DUI
convictions within the last ten years. The interim suspension is
based upon the felony convictions.
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Discipline Corner

ADMONITION

On September 27, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.4(a) (Communication), 1.4(b) (Communication), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

In a civil litigation matter, the attorney failed to explain to the
clients the effects of a binding settlement offer, and failed to
adequately respond to the clients’ requests for information. The
attorney provided no documented evidence of communication
with the clients.

SUSPENSION

On September 24, 2007, the Honorable Glenn K. Iwasaki, Third
Judicial District Court, entered Findings of Fact and Conclusions
of Law and Order of Discipline: Suspension against Mark A.
Besendorfer, for violations of Rules 1.1 (Competence), 1.2(a)
(Scope of Representation), 1.3 (Diligence), 1.4(a) (Commu-
nication), 1.4(b) (Communication), 1.5(a) (Fees), 1.16(a)
(Declining or Terminating Representation), 3.2 (Expediting
Litigation), 8.4(b) (Misconduct), 8.4(c) (Misconduct), 8.4(d)
(Misconduct), and 8.4(a) (Misconduct) of the Rules of Professional
Conduct. Mr. Besendorfer has been suspended for a period of
three years, two years of the suspension are stayed with Mr.
Besendorfer serving a one year unstayed suspension, effective
November 15, 2007.

In summary:

In one matter, Mr. Besendorfer was hired to pursue a medical
malpractice action. After Mr. Besendorfer filed a complaint, it
was dismissed for failure to serve the summons. Mr. Besendorfer
refiled the action. Thereafter, the opposing party filed a motion
for summary judgment which was granted. Mr. Besendorfer
informed his client that the case was proceeding, including
that opposing party’s motion for summary judgment was not
successful. Mr. Besendorfer had not responded to the motion
for summary judgment. Throughout the representation, Mr.
Besendorfer informed his client that the trial dates were set,
but were subsequently postponed. He also informed his client
that there was settlement offer when there was not. The client
sued Mr. Besendorfer and was awarded damages based on Mr.
Besendorfer’s misconduct.

In a second matter, Mr. Besendorfer was hired to pursue a civil
claim. The clients paid Mr. Besendorfer for the filing costs. Mr.
Besendorfer informed his clients that he had obtained a judgment
on their behalf and the matter was on appeal, when in fact no

judgment had been obtained on their behalf. During the
representation, which lasted nearly eight years, Mr. Besendorfer
generated voluminous paperwork although he had failed to proceed
with the lawsuit. The paperwork included pleadings and documents
that he photocopied from other client files that included judges
signatures to mislead the clients to appear that the matter was
proceeding forward. Mr. Besendorfer also paid money out of
his own pocket to his clients to further fabricate that there was
collection on the judgment. At the time Mr. Besendorfer admitted
his failures, some of the statute of limitations had passed on the
clients’ claim.

ADMONITION

On October 10, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of
Rules 1.3 (Diligence) and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney was appointed to represent an individual in a criminal
case. After a guilty plea had been entered, the individual requested
that the plea be withdrawn. The plea was not timely withdrawn
because the attorney failed to open mail and/or properly calendar
the plea withdrawal deadline.

PUBLIC REPRIMAND

On September 13, 2007, the Honorable John R. Anderson,
Eighth Judicial District Court, entered an Order of Discipline:
Public Reprimand against Karen Allen for violations of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In her representation of a client in a divorce matter, Ms. Allen did
not open all of her mail and missed the notice the court issued
setting the matter for a bench trial. Due to her mismanagement
of her mail, Ms. Allen did not prepare for the bench trial nor
did she inform her client of the bench trial. Also during the
representation, Ms. Allen did not explain the divorce process
and a stipulation to the extent that her client understood the
process. Ms. Allen failed to respond to opposing counsel’s
request that she approve as to form the decree of divorce. Ms.
Allen failed to provide a copy of the proposed decree of divorce
to her client prior to submission with the court. Ms. Allen also
failed to notify her client of the conclusion of the case. Ms. Allen
failed to timely submit a response to the Office of Professional
Conduct’s Notice of Informal Complaint.
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Discipline Corner

ADMONITION

On July 13, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.15(a)
(Safekeeping Property), 1.15(c) (Safekeeping Property), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney failed to deposit clients funds in an attorney trust
account thereby commingling personal funds with client funds.
The attorney’s fee agreement provided that in order for the
attorney to represent clients, the clients were required to waive
the attorney’s duty to act as a fiduciary with regard to the attorney’s
trust account.

ADMONITION

On July 11, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.3 (Diligence),
1.4(b) (Communication), 3.4(d) (Fairness to Opposing Party
and Counsel), and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

In divorce proceedings, an attorney failed to protect the client’s
interests by failing to advise the client that the attorney would be
out of the country for an extended period of time and failing to
get another attorney to cover a hearing while the attorney was
out of the country. The attorney also failed to communicate with
opposing counsel, including not sending critical information to
opposing counsel and not producing documents after the attorney
committed to do so.

PUBLIC REPRIMAND

On July 5, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Larry K. Yazzie for violation of Rules 1.4(b)
(Communication), 1.5(a) (Fees), 7.1(a) (Communications
Concerning a Lawyer’s Services), 7.4 (Communication of Fields
of Practice), 7.5(a) (Firm Names and Letterheads), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Yazzie represented a client in a criminal matter and the client’s
son in a personal injury matter. The clients’ cases were in another
state’s jurisdiction. Mr. Yazzie is not licensed in the other state.
Mr. Yazzie failed to communicate his status to his client. Mr. Yazzie

charged for work that he was not able to complete because he
was not a licensed attorney of that state. Mr. Yazzie had misleading
letterhead and advertising, including holding himself out to be a
specialist in personal injury matters.

PUBLIC REPRIMAND

On June 25, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Denney S. Berrett for violation of Rules 1.2(a)
(Scope of Representation), 1.3 (Diligence), 1.4(a) (Communi-
cation), 1.4(b) (Communication), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Berrett failed to inform one client about a settlement offer.
Without the client’s consent, Mr. Berrett settled the case and
failed to inform the client of the settlement. In another client’s
case, Mr. Berrett failed to file an opposition to a motion for
summary judgment. Thereafter, Mr. Berrett failed to take any
steps to cure the missed deadline, which resulted in the client’s
case being dismissed with prejudice.

PUBLIC REPRIMAND

On May 25, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Denney S. Berrett for violation of Rules
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Berrett misrepresented the status of the case to a client’s daughter,
who was acting on behalf of the client. His misrepresentation
included the identification of defendants and the type and amount
of work he had performed on the case.

ADMONITION

On June 25, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 1.3 (Diligence), 1.4(b) (Communication),
1.4(b) (Communication), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
In divorce proceedings, an attorney failed to ascertain where
the proceedings were filed, and failed to answer the complaint
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and appear on behalf of the client. The attorney failed to keep
the client reasonably informed after the default was set aside.
The occasional phone calls and 2 or 3 e-mails in over a year
were not reasonable communications when the matter required
immediate action and diligence on the part of the attorney. The
attorney failed to adequately communicate with the client to allow
the client to make informed decisions regarding the representation.
The attorney failed to act with reasonable diligence at the beginning
of the representation and also after the default judgment was
set aside. The attorney failed to take action, failed to protect the
client’s interests, failed to act, and failed to complete the matter.

SUSPENSION

On June 20, 2007, the Honorable Ernie W. Jones, Second
Judicial District Court, entered an Order of Discipline: One Year
Suspension against Thomas A. Blakely for violation of a previous
disciplinary order.

In summary:

The Court entered an Order of Discipline: Public Reprimand and
Probation on April 27, 2006, placing Mr. Blakely on a one-year
probation with certain conditions. Mr. Blakely failed to comply with
the terms of his probation and the Office of Professional Conduct
initiated an Order to Show Cause proceeding. Based upon Mr.
Blakey’s failure to comply with the terms of his probation, the
Court suspended Mr. Blakely from practicing law for one year.

ADMONITION

On April 9, 2007, the Honorable Joseph C. Fratto, Third Judicial
District Court, entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.3 (Diligence), 1.4(a)
(Communication), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney was hired to pursue a malpractice action. The
attorney filed a complaint to initiate the action. Nearly a year
and a half after the action was filed, it was dismissed for failure
to prosecute. A month after it was dismissed, and prior to the
statute of limitations running, the attorney filed another action
on behalf of the client. Eight months after that action was filed,
it was dismissed for failure to file 2 summons. During the

time of the filings, the client contacted the attorney for status
updates. Many times the attorney failed to return the client’s
calls. When the client was able to speak with the attorney, the
attorney assured the client that the case was proceeding. After
the client hired another attorney to review the attorney’s work,
the client requested the client file. The client file was returned
nine months after the request was made. The attorney initially
failed to account and return the unearned portion of the retainer.
Thereafter, the client filed 2 malpractice action against the attorney
and judgment was entered against the attorney. The attorney
returned the retainer as part of the judgment.

Roberto Culas Ralph Klemm Holly Petrik

Pro Bono Honor Roll

Nelson Abbott Shelly Coudreaut Louise Knauer
Nicholas Angelides Michael De Voe Alvin Lundgren
Lauren Barros James Driessen Rick Lundell

Guy Black Clark Fetzer Jan Marshall

Dale Boam Jason Grant Michael Mohrman
Charles Brown Brent Salazar-Hall Todd Olsen
Stephen Buhler Roger Hoole Adam Price

David Cooley Elizabeth Hruby-Mills Lawrence Peterson

Stewart Ralphs ~ Layne Smith Jenette Turner
Robin Ravert ~ Jonathan Stearmer ~ Melanie Vartabedian
R. Lee Saber Virginia Sudbury Tracey Watson

Jane Semmel ~ Pamela Thompson  Kimberly Washburn
Linda E Smith  Carrie Turner Zachary Weyher

Utah Legal Services and the Utah State Bar wish to thank
these volunteers for their time and assistance during
the months of June and July. Call Brenda Teig at (801)
924-3376 to volunteer.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics_hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index_of opinions.html.

ADMONITION

On March 1, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.15(a) (Safekeeping Property) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

The attorney held personal funds in the attorney’s client trust
account in excess of the minimal amount allowed to maintain
the account.

ADMONITION

On January 26, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney failed to respond to requests for admissions served
on the client which resulted in the facts being deemed admitted.
The attorney failed to respond to the Office of Professional
Conduct’s Notice of Informal Complaint. The attorney’s conduct
caused little harm as it is not clear whether the judge considered
the deemed admissions. The attorney’s conduct was negligent.

Mitigating factors:
Remorse; absence of prior record of discipline; absence of a
dishonest or selfish motive.

ADMONITION

On January 26, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of

Rules 1.3 (Diligence), 1.4(a) (Communication), 8.1(b) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

The attorney failed to timely prepare documents needed to
finalize a client’s divorce decree. The attorney failed to
diligently pursue child support issues raised by his client. The
attorney failed to keep the client informed about the status of
the finalization of the divorce decree. The attorney failed to
inform the client about opposing counsel’s motion seeking the
release of the monies held in escrow that the client wanted
held until the child support dispute was resolved. The attorney
failed to respond to the Office of Professional Conduct’s Notice
of Informal Complaint. The attorney’s conduct was negligent
and caused little injury.

Mitigating factors:
Remorse; absence of prior record of discipline; absence of a
dishonest or selfish motive.

PROBATION

On February 8, 2012, the Honorable Deno G. Himonas, Third
Judicial District Court, entered an Order of Discipline:
Probation against Holly J. Mahoney for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.15(d) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Mahoney was hired to represent a client regarding the
special education needs of the client’s son. The client paid Ms.
Mahoney a retainer fee and signed a retainer agreement. Ms.
Mahoney failed to file a due process request with the school on
behalf of the client’s son. The attorney failed to respond to
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numerous e-mails and telephone calls from the client over a
nine month period. Ms. Mahoney did not send monthly billing
statements to the client as outlined in the retainer agreement.
Due to Ms. Mahoney’s lack of diligence and communication, the
client terminated her services and sought new counsel. The
client asked Ms. Mahoney for his file and a refund. After the
client submitted his complaint to the OPC, Ms. Mahoney
returned his file, but did not refund his fees. Ms. Mahoney
indicated to the client that he owed additional fees but that she
was willing to waive the fees and call it even.

PUBLIC REPRIMAND

On February 28, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Douglas A. Baxter, for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 1.5(b) Fees, and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Baxter failed to prosecute a case. Mr. Baxter failed to advise
his client on the status of the case and failed to express his views
on the merits of the case. Mr. Baxter failed to discuss the effect
of the dismissal without prejudice. Mr. Baxter failed to have a
clear communication on fees. In this respect, the client thought
the amount paid was the total fee and Mr. Baxter thought it was
a retainer. Mr. Baxter’s mental state was generally negligent
behavior. Mr. Baxter caused actual injury to the client in the
form of stress and in the form of the dismissal of the action. Mr.
Baxter’s actions also damaged the legal system generally.

PUBLIC REPRIMAND

On January 26, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Jeanne T. Campbell, for
violation of Rules 5.5(a) (Unauthorized Practice of Law;
Multijurisdictional Practice of Law), 8.1(b) (Bar Admission and
Disciplinary Matters), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Ms. Campbell assisted a non-lawyer in the unauthorized practice
of law when she returned phone calls to his clients while he was
in the hospital. Ms. Campbell was aware that the non-lawyer was
doing legal work for individuals and, at the very least, should
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have been aware that his preparation of bankruptcy petitions in
Colorado without supervision violated the professional standards
in that jurisdiction. Ms. Campbell’s mental state was generally
negligent in that she failed to heed a substantial risk that the
non-lawyer was practicing law without a license in violation of
Colorado’s professional standards. Ms. Campbell’s conduct did
not cause injury to the client, but did cause some injury to the
legal profession by allowing a non-lawyer, who failed to meet a
client’s needs, purport to be an attorney. Ms. Campbell failed to
respond to the Office of Professional Conduct’s Notice of Informal
Complaint. The Notice of Informal Complaint was sent to Ms.
Campbell’s address of record which she did not consistently
occupy. It was Ms. Campbell’s obligation to take steps to ensure
she received correspondence from the Bar.

PUBLIC REPRIMAND

On February 28, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Marlin G. Criddle, for
violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a)
(Communication), 1.4(b) (Communication), 1.5(c) (Fees),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Criddle was hired to represent the Complainant in pursuing a
wrongful death case on a contingency fee basis. No fee agreement
was signed. Mr. Criddle failed to provide competent representation
by accepting and attempting to litigate a medical malpractice/
wrongful death case, for which he lacked knowledge, experience,
and competence. Mr. Criddle failed to pursue the medical
malpractice/wrongful death action in a reasonable time frame.
Mr. Criddle failed to reasonably consult with his client regarding
his client’s objectives. Mr. Criddle failed to keep his client
reasonably informed about the status of the action. Mr. Criddle
failed to explain the dismissal options to his client so that the
client could make an informed decision regarding the dismissal.
Mr. Criddle’s communication failures and dismissal of his
client’s case without consent caused injury to the public, the
legal system, and his client’s right to make decisions regarding
the prosecution of the case.

Aggravating factors:
Vulnerability of victim; substantial experience in the practice of
law; and failure to satisfy conditions of a Diversion Agreement.



Mitigating factors:

Absence of prior discipline; absence of a dishonest or selfish
motive; personal or emotional problems; remorse; and acceptance
of responsibility.

SUSPENSION

On January 31, 2012, the Honorable Samuel D. McVey, Fourth
Judicial District Court, entered an Order of Discipline: Suspension
suspending Allen E Thomason from the practice of law for a
period of one year for violation of Rules 3.3(a) and (d) (Candor
Toward the Tribunal), 4.4(a) (Respect for Rights of Third
Persons), 8.4(b), (c), (d), and (e) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

The Complainant and his wife, had been having domestic problems
and were seeking a divorce. Mr. Thomason befriended the wife
and attempted to assist her with a DUI. Mr. Thomason went to
the marital home on one occasion and had words with the
husband. After a domestic dispute in which police were called
and the wife was told to leave the home, Mr. Thomason went to
the marital home on behalf of the wife and removed the locks

from the doors. The hushand went to the home to see if his wife
was gone and saw the locks had been removed. He went into
the home and encountered Mr. Thomason. After the two had
words again, the husband left the home and called the police.
The husband then asked his mother if she would go to the
marital home and retrieve his camcorder and camera. When the
mother went to the marital home to pick up the camera, Mr.
Thomason confronted her and blocked her from leaving the
room. Mr. Thomason told her that he was a judge and she was
under arrest. After several minutes, the mother put down the
camcorder and was allowed to leave the room. When the
officers arrived Mr. Thomason refused to wait near the curb as
instructed by the police. Mr. Thomason declared several times
that the responding police officers were “under arrest.” Mr.
Thomason made threats against the officers, claiming that he
was a judge, and held more arrest authority than the officers.
Mr. Thomason was cited for “Interfering w/Legal Arrest,” a
violation of Utah Code Section 76-8-305, for his interference
with the officers’ investigation. The Provo City Justice Court held
a trial where Mr. Thomason was found guilty of interfering with
a legal arrest. Mr. Thomason appealed the conviction and later
entered into a Diversion. After the incident at the marital home,
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Mr. Thomason filed an Ex Parte Stalking Injunction against the
husband, claiming that he had been assaulted when the evidence
did not support this. The Ex Parte Stalking Injunction obtained
by Mr. Thomason caused harm to the husband. Mr. Thomason
exhibited a lack of candor in his filings with the court. Mr.
Thomason attempted to delay the stalking injunction hearing so
that the husband would not be able to participate in hunting
season. Mr. Thomason also sent several e-mails to the husband’s
divorce attorney that contained numerous misrepresentations.
Mr. Thomason threatened to file Judicial Conduct complaints
against the police officers when he had no grounds to do so. Mr.
Thomason threatened to file civil suits against the Complainants
unless they dropped their Bar complaint. Mr. Thomason made
unfounded accusations of unethical conduct against the
husband’s attorney.

DISBARMENT

On January 10, 2012, the Honorable Steven Hansen, Fourth
District Court, entered Findings of Fact, Conclusions of Law and
Order of Disbarment against Ross K. Moore for violation of
Rules 1.3 (Diligence), 1.4(a) (Communication), 1.15(c)
(Safekeeping Property), 1.15(d) (Safekeeping Property),
1.16(d) (Declining or Terminating Representation), 8.1(b)
(Bar Admission and Disciplinary Matters), 8.4(b) (Misconduct),
8.4(c) (Misconduct), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary, there are several matters:

Mr. Moore agreed to hold in escrow a large sum of money for
investors. The money was transferred by wire to Mr. Moore by a
client, who was assisting with the investment of the funds. The
funds were to be invested in a franchise in a particular location.
Mr. Moore failed to place the funds in a separate trust account,
but rather put the money in his own account. A month later, the
investors requested the return of the money because the deal
did not materialize and the investors wanted the money back to
secure another building for the investment. Mr. Moore returned
some of the funds but retained the rest. Over the next several
weeks the investors demanded an accounting of the funds and
demanded return of the remaining funds. Mr. Moore sent an
e-mail letter to the investors stating that the money has been
“illegally seized” by a bank when it had not. He told the investors
that if they complained to the Bar, it would take longer and cost
the investors more to get the money back. Months later, Mr.
Moore had not returned the remaining funds and the investors
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again demanded the money. Mr. Moore continued to promise to
pay but failed to pay the money. The investors called Mr. Moore
several times, but the calls were not answered and messages
were not returned by Mr. Moore. Mr. Moore finally met with the
investors and agreed to pay an additional amount of money at a
specified time. Mr. Moore indicated that the funds already paid
to the investors came from funds owned by other clients. As part
of a settlement agreement between Mr. Moore and the investors,
the Complainant was to withdraw his Bar Complaint in exchange
for the return. The investors wrote to Mr. Moore that they were
in serious trouble because of the delay in the return of the
money. Mr. Moore then represented that he was getting the
money from a wealthy client to pay the investors. After the
investors hired an attorney to assist in collecting the funds, Mr.
Moore paid the investors by cashiers check. Mr. Moore had not
earned any of the money entrusted to him to be held in escrow.
Mr. Moore did not provide an accounting to the investors.

Mr. Moore was retained to represent 2 homeowner in warranty
claims against her home builder. The homeowner paid Mr.
Moore to prepare a demand letter listing the defects she wanted
corrected. The homeowner’s only contact with Mr. Moore’s
office was through a paralegal. Mr. Moore never completed the
letter. The homeowner left several voicemails in an attempt to
contact Mr. Moore or his paralegal by telephone. Mr. Moore did
not return the phone calls. Mr. Moore did not respond to
several e-mails sent to him and his paralegal. Eventually, all
communication between the homeowner and Mr. Moore’s office
ceased. The homeowner tried to obtain a copy of her file, which
contained original closing documents, but Mr. Moore did not
return the file. When the homeowner went to Mr. Moore’s
office, she found it vacant.

Mr. Moore represented a client in a criminal matter. A pretrial
conference was held and Mr. Moore failed to appear, although
his client did appear. Another pretrial conference was held and
again Mr. Moore failed to appear even though his client did
appear. When the court issued an Order to Show Cause for Mr.
Moore to appear and show cause why he should not be held in
contempt. Mr. Moore failed to respond. The court issued a
bench warrant against Mr. Moore.

Mr. Moore was retained initially to assist with the wind down of
a client’s company. As part of the representation, Mr. Moore was
to respond in a civil case and to file petitions for personal
bankruptcy for the owner and his son. Mr. Moore was paid for



the work. After the wind down of the company and after cashing
out insurance policies, the owner put money in a bank account
for further negotiations. Mr. Moore advised the owner to give
him the money to put in his trust account for safe keeping; the
owner agreed and the money was given to Mr. Moore. After
retaining Mr. Moore to file a personal bankruptcy for him, the
son became concerned because he had not heard from Mr.
Moore. The son contacted Mr. Moore; and Mr. Moore
responded by giving him a case number and stating that his
bankruptcy petition had been filed. After many attempts to
contact Mr. Moore without a response, the son hired a new
attorney to pursue the bankruptcy. The son’s new attorney
discovered that no Petition for Bankruptcy had been filed and
that the case number given by Mr. Moore was not valid. Mr.
Moore had also failed to file an Answer in the civil matter and
Judgment was entered against the owner’s company in the civil
case. The owner became concerned about the money he had
given Mr. Moore to hold in trust and told Mr. Moore that he
wanted the money returned. Mr. Moore did not respond, so the
owner went to Mr. Moore’s home. Mr. Moore sent a text
message stating that he would send the owner the address of a
bank where the owner could get the money that day. The owner
did not receive the bank address and demanded his money and
his files to be returned that day. In response to the demand, Mr.
Moore admitted that he had not deposited the money in trust
but had deposited the money into his account to secure a short
term line of credit for some “deals” that Mr. Moore was

making. Mr. Moore stated “if you are willing to wait six weeks
without making any waves, I will happily pay you an additional
$5K for your trouble.” Mr. Moore stated that he would pay some
of the funds and left a portion of the money in a drain spout at
the owner’s home texting him about where the money was. The
owner asked Mr. Moore to provide an accounting of what he
had done with the money; Mr. Moore did not respond. The
owner’s son made several attempts to get Mr. Moore to return
the money, but Mr. Moore did not return calls. The owner then
hired an attorney to assist in obtaining the money from Mr.
Moore and to assist with his company’s legal representation.
The new attorney sent a letter to Mr. Moore demanding that the
money be returned and that Mr. Moore provide an accounting;
Mr. Moore did not respond. To date, Mr. Moore has returned
only a small portion of the original funds.

The OPG served a Notice of Informal Complaint on Mr. Moore,
requesting information from him in all of the matters. Mr.
Moore did not respond in writing to these requests. Mr. Moore
also failed to appear at the Screening Panel Hearing in two of
the matters.

Aggravating factors:

Refusal to acknowledge the wrongful nature of the misconduct;
dishonest or selfish motive; a pattern of misconduct; multiple
offenses; vulnerability of victims; and illegal conduct.
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Discipline Corner

ADMONITION

On February 10, 2000, the Chair of the Ethics and Discipline
Committee entered an Order of Discipline: Admonition
against an attorney for violation of 8.1(b) (Bar Admission and
Disciplinary Matters), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney was served with a Notice of Informal Complaint
from the Office of Professional Conduct. The attorney failed to
respond timely.

PUBLIC REPRIMAND

On February 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Alan Stewart for violation of
Rules 1.15(a) (Safekeeping Property), 8.1(b) (Bar Admission
and Disciplinary Matters), and 8.4(a) (Misconduct) of the Rules

of Professional Conduct.

In summary:

Mr. Stewart failed to supervise his employee who embezzled
money from his attorney trust account. In Mr. Stewart’s initial
response concerning an overdraft on his attorney trust account,
he provided information that was untrue. Mr. Stewart voluntarily
admitted the truth near or around the time of a Screening Panel
of the Ethics and Discipline Committee. Mitigating factors included:
absence of prior record of discipline; absence of dishonest or
selfish motive; and remorse.

ADMONITION

On February 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence, 1.4 (Communication), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.
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In summary:

The attorney was hired to pursue a personal injury claim that
occurred in another state. The attorney failed to inform the client
of the applicable statute of limitation in the other state. The
attorney failed to advise the client of the advantages and risks
regarding statute of limitations in choosing where to file the claim.
The client was not allowed to participate in the decision of where
the claim should have been filed. The attorney was negligent in
not communicating with the client in writing concerning the
decision of where to file the claim.

ADMONITION

On March 15, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.15(a) (Safekeeping Property), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

The attorney did not keep unearned client funds in a separate
account in a financial institution that agrees to report insufficient
funds to the Office of Professional Conduct.

PUBLIC REPRIMAND

On March 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Jonathan Pace for violation
of Rule 1.1 (Competence) of the Rules of Professional Conduct.

In summary:

Mr. Pace failed to protect the interests of his client by failing to
ensure that a meeting between his client and a law enforcement
agency would not take place in his absence.

ADMONITION

On March 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
1.4(a) (Communication) of the Rules of Professional Conduct.

In summary:

The attorney was hired to pursue an out of state small claims
dispute. The attorney failed to return the client’s phone calls,
failed to explain the strategy to the client, and failed to explain
the necessity of hiring an in-state attorney for an appeal.

PUBLIC REPRIMAND

On March 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Christopher Edwards for
violation of Rules 1.1 (Competence), 1.2(a) (Scope of Represen-
tation), 1.3 (Diligence), 1.4(a) (Communication), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.
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In summary:

Mr. Edwards was hired to pursue a personal injury claim as well
as a matter involving the Office of Recovery Services (“ORS”).
In the personal injury claim, Mr. Edwards failed to take action
on behalf of his client prior to the expiration of the statute of
limitations. Mr. Edwards failed to keep his client adequately
informed concerning the case status and failed to protect his
client’s claim. In the ORS matter, Mr. Edwards failed to serve the
defendants and proceed with the action, failed to pursue the
relief necessary for his client by failing to secure the entry of an
order to show cause, and failed to adequately inform his client
regarding the ORS matter.

SUSPENSION

On February 16, 20006, the Honorable Robert K. Hilder, Third
Judicial District Court, entered an Order of Discipline: Two-Year
Suspension suspending Carlos Chavez from the practice of law
for violating Rules 1.3 (Diligence), 5.3(a), (b), and (c)
(Responsibilities Regarding Nonlawyer Assistants), 8.1(b) (Bar
Admissions and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

Mr. Chavez employed Jose Luis Trujillo, a disbarred attorney. Mr.
Trujillo met with a client, who signed two retainers that named
Mr. Chavez as the attorney being retained. The client had never
met Mr. Chavez, and Mr. Chavez never informed the client, either
orally or in writing, that Mr. Trujillo was disbarred. The client
paid fees to Mr. Trujillo. Mr. Chavez never filed an action on behalf
of the client, although he worked on drafting a Complaint. Mr.
Chavez’s office attempted to file the Complaint but the filing fee
was incorrect. Before it could be refiled, the client terminated
the representation. Mr. Chavez failed to ensure that Mr. Trujillo’s
conduct was compatible with his professional obligations. Mr.
Chavez also failed to respond to the Notice of Informal Complaint
and failed to appear for a Screening Panel hearing of the Ethics
and Discipline Committee.

PUBLIC REPRIMAND

On February 23, 2006, the Honorable W. Brent West, Second
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Discipline publicly reprimanding Alyson
Draper for violations of Rules 1.2 (Scope of Representation),
1.3 (Diligence), and 1.4(a) and (b) (Communication) of the
Rules of Professional Conduct.

In summary:

Ms. Draper undertook the representation of a client in a job
discrimination case in 1999. In the course of that representation,
Ms. Draper failed to adequately communicate with the client,
failed to pursue the client’s objective in a timely fashion, and
decided not to submit the client’s claim without notifying the
client of this decision in advance of the deadline.
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Discipline Corner

PUBLIC REPRIMAND

On June 6, 2006, the Honorable Leon A. Dever, Third Judicial
District Court, entered Findings of Fact and Conclusions of Law
and Order of Discipline: Public Reprimand against April Freedman
for violation of Rules 1.3 (Diligence), 1.4(2) (Communication),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Freedman failed to act with reasonable diligence and
promptness in representing her client. Ms. Freedman failed to
keep her client informed of the case status and failed to reply to
requests for information from the client. Ms. Freedman failed to
adequately respond to the Office of Professional Conduct when
it asked for clarification concerning her previous response.

PUBLIC REPRIMAND

On June 30, 2000, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Travis Bowen for violation of Rules 1.5(a)
(Fees), 1.7(b) (Conflict of Interest: General Rule), 7.1(a)
(Communications Concerning a Lawyer’s Services), 7.5(a) (Firm
Names and Letterheads), 7.5(d) (Firms Names and Letterhead),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Bowen charged his client an excessive fee in trade for services.
The fee was excessive considering the time, labor, and skill required
to provide legal services and in light of the fees typically charged for
similar services in the community. Mr. Bowen instructed his staff
to increase his standard legal fee in order to pay for the furniture
sold to his firm by the client. Mr. Bowen recommended certain
life insurance products without informing his clients of his or his
firm’s financial interest in the profits to be gained if the clients
purchased those products. Mr. Bowen’s letterhead was misleading
as he identified other office locations on the letterhead when he
did not have offices in those locations. Mr. Bowen’s letterhead also
listed an “of counsel” relationship with another attorney when
he did not have such a relationship. Mr. Bowen failed to provide
certain documents requested by the Office of Professional Conduct,
which impeded the disciplinary process.

SUSPENSION, PROBATION

On May 3, 2006, the Honorable Dennis M. Fuchs, Third Judicial
District Court, entered an Order of Discipline: Nine Months
Suspension, Fifteen Months Probation against John R. Bucher
for violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.4
(Communication), 1.5(a) (Fees), 1.5(b) (Fees), 3.3 (Candor
Toward the Tribunal), 3.5(d) (Impartiality and Decorum of the
Tribunal), 8.2(a) (Judicial Officials), 8.4(b) (Misconduct), 8.4(c)
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(Misconduct), 8.4(d) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

In one matter, Mr. Bucher was hired to represent a criminal
defendant. The spouse of the defendant contacted Mr. Bucher.
Mr. Bucher requested a retainer fee and told the spouse that he
would be visiting the defendant in jail. The family of the defendant
paid the retainer on behalf of the defendant. No fee agreement
was executed by the defendant. After Mr. Bucher entered his
appearance in the case, he failed to schedule and attend the bond
reduction hearing and the preliminary hearing. Mr. Bucher did
not visit the defendant in jail and did not take calls from the
defendant. The spouse terminated the representation. Mr. Bucher
refused to return the funds from the representation. In response to
an inquiry from the Office of Professional Conduct, Mr. Bucher
constructed his accounting of time spent on the case, after the
fact. He included a fee for an investigator and no report has been
provided to the defendant or defendant’s spouse.

In a second matter, Mr. Bucher was hired to probate a client’s
deceased common-law spouse’s will. On the day he was hired,
the client gave Mr. Bucher half of the fee, the original will, and
contact information of the client and the executor. Thereafter, the
client sent by mail the other half of the fee. The client wrote to Mr.
Bucher requesting a status update. Mr. Bucher never responded.
Four years after hiring Mr. Bucher, the client contacted Mr. Bucher
and they met. Mr. Bucher informed the client that the three-year
deadline for informal probate had lapsed and that it was the
client’s fault that the three-year deadline had lapsed. A couple of
months after Mr. Bucher met with the client, Mr. Bucher filed an
application for informal probate, and an ex-parte motion to
amend the application claiming the original will was lost. Mr.
Bucher'’s office produced an affidavit based on a note from the
executor that the original will was not available or found until
approximately a month or two prior to the probate action being
filed. The affidavit did not state that Mr. Bucher was the one who
lost the will and he was the one who found it 2 month or two
before filing the probate action. Nine months after the probate
action was filed, Mr. Bucher withdrew from the case.

In a third matter, Mr. Bucher appeared in front of a judge in a
criminal case in or about 1989. The judge accused Mr. Bucher of
being under the influence of alcohol in the judge’s courtroom. Mr.
Bucher filed a complaint with the Judicial Conduct Commission
(“J€C”), which was found to be baseless and without merit. In
1995, Mr. Bucher appeared again in front of the same judge in
another case. Mr. Bucher filed 2 Motion for Recusal and Affidavit
of Prejudice stating that the JCC issued an admonition against the
judge. The judge recused himself and made a telephone a call
to Mr. Bucher notifying him of the same. During the telephone
conversation, the judge indicated to Mr. Bucher that the JCC action



had been dismissed and inquired of Mr. Bucher the basis of Mr.
Bucher’s claim. Mr. Bucher indicated that he received a letter
from the JCC concerning his complaint that the judge had been
sanctioned. The judge requested that Mr. Bucher send a copy of
the letter to the judge. Mr. Bucher never sent a copy of the letter.
In 2003, the judge received a call from a reporter stating that the
paper was doing a feature article on Mr. Bucher and the reporter
wanted the judge to respond to Mr. Bucher’s claim that the judge
had threatened Mr. Bucher, and the judge had been sanctioned
by JCC. The judge had to spend considerable resources with
legal counsel, the director of JCC, and the media to set the
record straight.

In a fourth matter, Mr. Bucher represented a criminal defendant.
In the course of the case, Mr. Bucher filed numerous motions to
continue the pre-trial conference. When the pre-trial was held
the defendant did not appear and a warrant was issued for the
defendant’s arrest. The defendant called the court indicating that
he did not have an attorney because he was unable to reach his
attorney’s office. The court set the matter for a bench trial, and
notice was given to the defendant and a copy was mailed to Mr.
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Call Brenda Teig at (801) 924-3376 to volunteer.

Bucher. Some of the notices that were sent to Mr. Bucher were
returned because Mr. Bucher was moving offices. However,
notices were sent to Mr. Bucher’s new address and the court
contacted Mr. Bucher’s office by phone. The defendant appeared
pro se at the bench trial and was found guilty of the charges. The
afternoon after the bench trial, Mr. Bucher’s office contacted the
court indicating that Mr. Bucher would not be present and
requested the court’s fax number to file 2 motion to continue.

In a fifth matter, Mr. Bucher pled guilty to a class B misdemeanor
for driving under the influence of alcohol/drugs, and pled guilty
to a class C misdemeanor for violation of a restricted license. Mr.
Bucher was sentenced to 180 days and 90 days, both sentences
were concurrent and suspended. Mr. Bucher was also fined and
placed on a 12-month probation. Mr. Bucher was arrested on
new charges and a warrant was issued. Mr. Bucher failed to
appear before the court on the bench warrant. The probation
was ultimately revoked and Mr. Bucher was committed to the
sheriff for confinement for 30 days. Mr. Bucher’s probation was
reinstated for 18 months.

Hate to write?

Let me do it for you!

Laura Kirwan
Attorney
Legal Research and Writing Services

Civil and Criminal
Experienced (10+ years) ¢ Insured

(801)897-0174 « Ikslc@earthlink.net

References available on request.
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DISBARMENT

On June 1, 2006, the Honorable James L. Shumate, Fifth Judicial
District Court, entered Findings of Fact, Conclusions of Law, and
Order of Disbarment disbarring Paul C. Droz from the practice
of law for violation of Rules 1.1 (Competence), 1.3 (Diligence),
1.4(a) (Communication), 1.4(b) (Communication), 1.5(a)
(Fees), 1.15(a) (Safekeeping Property), 1.15(b) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
3.4(c) (Fairness to Opposing Party and Counsel), 8.1(b) (Bar
Admission and Disciplinary Matters), 8.4(c) (Misconduct),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

In one matter, Mr. Droz represented a client in an employment
termination matter. The client paid for the representation, and
Mr. Droz did not keep the funds separate from his own. Mr. Droz
wrote one letter on behalf of the client and did no further work
on the case. The client unsuccessfully attempted to contact Mr.
Droz on numerous occasions. After the client terminated Mr.
Droz’s representation, Mr. Droz did not refund the unearned fee
to the client. Mr. Droz failed to respond to the Office of Profes-
sional Conduct’s written requests for information.

In a second matter, Mr. Droz was retained to represent a defendant
in a federal lawsuit. The defendant paid Mr. Droz a retainer and
they entered into a verbal agreement on an hourly rate. Mr. Droz
did not follow-up with a written communication with the basis
or rate of his fee. Initially, Mr. Droz performed work on behalf
of the defendant, but eventually stopped working on the case,
even failing to respond to a motion and a discovery request. The
defendant left messages, sent faxes and e-mails, but Mr. Droz
never replied. The defendant terminated the representation. Mr.
Droz failed to refund the unearned portion of the fee, and failed
to provide an accounting to the defendant. Mr. Droz eventually
told the defendant that he did not have the money that was paid
to return to the defendant. Mr. Droz signed a promissory note,
but has not paid on the note. Mr. Droz failed to respond to the
Office of Professional Conduct’s written requests for information.

In a third matter, a couple retained Mr. Droz to represent them
in a business dispute. The couple paid Mr. Droz for his services.
Mr. Droz has failed to provide an accounting of the fee, and
failed to deposit the fee into his attorney trust account. During
the representation, Mr. Droz failed to timely request a jury trial,
failed to propound discovery requests, failed to participate in a
planning meeting, failed to provide his client’s initial disclosures,
failed to respond to an order to show cause, failed to move to
set aside a default judgment, failed to inform his clients that an
order had been entered which required the clients to respond to
discovery requests, and failed to inform his clients that an order
had been entered which required his clients to pay a sanction.
Mr. Droz also failed to inform his clients that the court gave
them two opportunities to comply with previous orders before
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entering a default judgment against them. Mr. Droz misrepresented
the case to the clients informing them that the case was moving
forward and everything was being handled. The clients terminated
Mr. Droz’s representation and made written requests for the
return of their documents, which Mr. Droz failed to return. Mr.
Droz failed to respond to the Office of Professional Conduct’s
written requests for information.

PUBLIC REPRIMAND

On June 30, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Kathleen McConkie for violation of Rules 1.4(a)
(Communication), 1.4(b) (Communication), 1.7(b) (Conflict of
Interest: General Rule), 1.8(h) (Conflict of Interest: Prohibited
Transactions), 5.1(b) (Responsibilities of Partner or Supervisory
Lawyer), 8.4(c) (Misconduct), and 8.4(d) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Two individuals hired Ms. McConkie to represent them in a lawsuit.
Ms. McConkie failed to adequately communicate with her clients
regarding their case to allow them to be reasonably involved and
understand decisions made in the case. Ms. McConkie failed to
ensure measures were in place and followed by her staff and an
attorney working under her supervision concerning professional
responsibilities. Ms. McConkie also prepared a settlement that
included a clause that would release the attorney, and that failed
to allow for the clients to seek independent counsel prior to
signing it.

ADMONITION

On June 27, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 1.3 (Diligence), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

The attorney took fees and agreed to file a bankruptcy on behalf
of his clients to stop a foreclosure on the client’s home. The
attorney failed to file the bankruptcy. A civil judgment has been
entered against the attorney.

ADMONITION

On June 26, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.1
(Competence), 1.2(a) (Scope of Representation), 1.3 (Diligence),
1.4(a) (Communication), 1.7(b) (Conflict of Interest: General
Rule), 1.16(d) (Declining or Terminating Representation),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.



In summary:

The attorney was hired to file a bankruptcy in order to save the
client’s house prior to it being sold at a public auction. The
attorney failed to file the bankruptcy. After the client received the
eviction paperwork, the client contacted the attorney, leaving
several messages. The attorney told the client that the bankruptcy
was not filed, the attorney was not aware of the auction date,
and that the client would need to move out of the house. The
attorney refunded the filing fee in cash.

ADMONITION

On June 26, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.4(a) and
(b) (Communication), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

The attorney was hired concerning an immigration matter that
was pending in another state. In advance of the deportation
hearing, the attorney filed a motion for change of venue and to
be able to appear telephonically. The client was not able to attend
the hearing. On the morning of the hearing, the attorney learned
that the motions were denied, and the client was deported in
absentia. The attorney failed to communicate properly with the
client before and after the motions were filed.

ADMONITION

On June 27, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.4(a)
(Communication), 1.4(b) (Communication), 1.15(b) (Safekeeping
Property), 7.3(a) (Direct Contact with Prospective Clients), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney solicited the client, in person, without a prior
relationship with the client. The attorney represented the client
in a wrongful death action and a collection action. The attorney
did not keep the client adequately informed about the matter.
The attorney did not adequately respond to the client’s questions
about costs submitted for reimbursement. The attorney failed to
provide an accounting as requested by the client.

PUBLIC REPRIMAND

On June 27, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Stanley S. Adams for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.16(d) (Declining or
Terminating Representation), 8.4(c) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Adams was hired to draft and file two Qualified Domestic
Relations Order (“QDRO”). Mr. Adams did not complete the
QDROs. He withdrew without protecting his client’s interests
and failed to promptly refund unearned fees. Mr. Adams also
misled his client concerning the status of the QDRO. The client
was injured by the delay and loss of interest on the client’s

401 (k) accounts.

ADMONITION

On June 26, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violation of Rules 1.2(a) (Scope
of Representation), 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 1.14(a) (Client Under a Disability),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney was hired to pursue enforcement of the client’s
divorce decree. The attorney failed to pursue the matters which the
attorney agreed to undertake. The attorney stated that the attorney
abandoned the case because the client had become delinquent
in paying fees. However, the client had recently made a payment
and had a low balance. The attorney avoided the client’s attempts
to communicate. No accounting was provided to the client. The
attorney failed to explain details of the fee agreement, in particular
fees associated with clerical work and contact with the attorney’s
office. The attorney failed to advise the client of the opposing
party’s desire to settle the case and how settling could resolve
the client’s claims. The attorney failed to consider the client’s
language difficulties and was indifferent to the client’s failure to
understand the lack of progress in the case.

PUBLIC REPRIMAND

On June 14, 2006, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against Patrick Osmond for violation of Rules 1.15(a)
(Safekeeping Property), 1.15(b) (Safekeeping Property), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Osmond formed a corporation with an individual. Mr. Osmond
received repayment on a loan made by the individual to an
excavating company, which he placed in his trust account. Mr.
Osmond failed to provide an accounting and used the funds to
pay bills to a development company. Thereafter, Mr. Osmond
became the attorney for the individual’s family. Mr. Osmond
stated he notified the individual when the payment had been made
to the excavating company. The individual contacted the excavating
company and confirmed that payment had not been made, and
an employee of the company confirmed the same by e-mail.
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Discipline Corner

ADMONITION

On September 12, 20006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.1 (Competence), 1.2(a) (Scope of Representation), 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney failed to abide by the client’s instruction concerning
the timeframe of the case, and failed to diligently pursue the
client’s case. The attorney failed to communicate with the client,
and failed to respond to the client’s requests for information.
The attorney did not communicate the basis of the fee to the
client. The attorney charged an excessive fee in light of the
minimal work performed. The attorney failed to respond to the
Office of Professional Conduct’s Notice of Informal Complaint.

RECIPROCAL DISCIPLINE

On July 23, 2006 the Honorable Dennis Fuchs, Third Judicial
District Court, entered Findings of Fact, Conclusions of Law, and
Order of Disbarment disbarring Daniel R. Boone from the
practice of law for violation of Rules 3.3 (Candor Toward the
Tribunal), 4.1 (Truthfulness in Statements to Others), 8.4(c)
(Misconduct), and Rule 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Boone was disbarred from the practice of law by the United
States District Court. Mr. Boone’s misconduct included repeatedly
filing false statements and absent action taken by United States
Trustee’s Office prohibiting him from filing applications for
installment payment of filing fees, there is no indication this
practice would not have continued. Mr. Boone also engaged in
the practice of law before the United States District Court while
under a suspension order from another disciplinary authority.
Boone’s continued practice of law is detrimental to the public
interest and the administration of justice.

The foregoing misconduct meets the standard for the presumptive
sanction of disbarment in Utah, and the Court accordingly entered
reciprocal discipline on that basis.

DISBARMENT

On August 18, 2006, the Honorable Fred D. Howard, Fourth
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Disbarment disbarring Trevor L. Zabriskie from
the practice of law for violation of Rules 8.4(b) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.
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In summary:

Mr. Zabriskie was convicted of endangerment of a child, a third
degree felony in violation of Utah Code Annotated section 76-5-
112.5, and sexual battery, a class A misdemeanor, in violation of
Utah Code Annotated section 76-9-702(3). The charges were later
reduced to a class A misdemeanor and a class B misdemeanor,
pursuant to a 402 (b) reduction. The Court in the disciplinary
matter found that Mr. Zabriskie’s criminal act reflects adversely
on his fitness as a lawyer.

PUBLIC REPRIMAND

On August 17, 2006, the Honorable Eric A. Ludlow, Fifth Judicial
District Court, entered an Order of Discipline: Public Reprimand
against Ricky D. Bonewell for violation of Rules 1.1 (Competence),
1.3 (Diligence), 1.4 (Communication), 1.4(a) (Communication),
1.16(d) (Declining or Terminating Representation), 8.4(d)
(Misconduct), and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

In one matter, Mr. Bonewell prepared a stipulated agreement
for child support on behalf of his client. The client’s ex-spouse
was not represented by counsel. Both the client and ex-spouse
signed the agreement, and the document was filed with the court.
Thereafter, the ex-spouse provided additional income verification
from the spouse’s employer to Mr. Bonewell indicating that the
spouse’s wages were less than the amount stated in the signed
agreement. Based on the income verification and the statutory
guidelines, the ex-spouse’s child support payment would be
reduced. Mr. Bonewell felt obligated to amend the Decree of
Divorce. Mr. Bonewell drafted and filed an amended Decree of
Divorce without informing or consulting with his client concerning
the changes nor did the client approve the amended Decree of
Divorce. The client requested that Mr. Bonewell file the necessary
paperwork to increase the child support which was due to the
client. Mr. Bonewell did not respond to the client’s request for
three months. Thereafter, Mr. Bonewell indicated to the client
that he would need an additional retainer to amend the Decree
of Divorce.

In the second matter, Mr. Bonewell was retained to pursue a
medical malpractice claim against a chiropractor. During the
representation, Mr. Bonewell failed to timely return the client’s
phone calls. Mr. Bonewell contacted a medical expert who stated
that the chiropractor had not breached the standard of care.
Sometime after, Mr. Bonewell relayed this information on to his
client, indicating that he would not take her case and giving the
client referrals to other attorneys. This was approximately a year
after the client retained Mr. Bonewell. After the representation
terminated, Mr. Bonewell failed to inform the client of the two-
year statute of limitation on the claim, or that it would run in
seven months.



ADMONITION

On August 17, 20006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.1 (Competence), 1.2(a) (Scope of Representation), 1.4(a)
(Communication), 8.4(d) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

The attorney represented the client in a litigation matter. The
attorney filed a motion to recuse the judge, but proceeded with
a hearing in the absence of the opposing party and verbally
withdrew the motion. The attorney negligently submitted an
incorrect order and failed to take action to rectify the error. The
attorney also attempted to settle the case without consulting
with the client.

ADMONITION

On August 15, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of Rule
1.4(a) (Communication), 1.4(b) (Communication), 1.5(b) (Fees),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney was hired to represent a client in an immigration
matter. The attorney failed to inform the client of the Court’s
decision concerning the client’s case. The attorney failed to
communicate with the client to allow the client to make informed
decisions. There was no written agreement between the client

and attorney for the attorney to speak with the client’s spouse
concerning the matter in place of the client. The attorney failed
to have a written fee agreement to evidence that the attorney
communicated the basis and rate of the fee for fees charged
over $750.00.
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PUBLIC REPRIMAND, PROBATION

On April 27, 2006, the Honorable Ernie W. Jones, Second Judicial
District Court, entered an Order of Discipline: Public Reprimand
and Probation against Thomas A. Blakely for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.5(a) (Fees), 1.16(d)
(Declining or Terminating Representation), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Blakely was hired to represent a client in a bankruptcy, and
to draft a will. The client paid for the representation. Mr. Blakely
failed to keep the funds separate from his own. Mr. Blakely filed the
bankruptcy petition five months after representation commenced.
Mr. Blakely failed to appear for the creditor’s meeting, and the
matter was dismissed. The dismissal order was vacated, but Mr.
Blakely failed to appear for the second creditor’s meeting. Based
on the failure to appear the action was dismissed again. The will
was never drafted. Mr. Blakely failed to keep the client reasonably
informed about the bankruptcy matter. Mr. Blakely moved, and
failed to inform the client. No meaningful work was performed on
behalf of the client to justify the amount Mr. Blakely collected
from the client. Mr. Blakely abandoned the representation and
failed to return the file and unearned fee.

Michael L. Ford
Heather E. Waite-Grover

3 Triad Center, Suite 500
Salt Lake City, UT 84180

P: 801.532.7080

Strong & Hanni is pleased to announce
H. Burt Ringwood

has joined the firm as a shareholder
and

Lori A. Jackson
Jeffery ]. Owens

have joined the firm as associates.

www.strongandhanni.com

Bryant ]. McConkie
Andrew B. McDaniel
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Discipline Corner

PUBLIC REPRIMAND, PROBATION

On March 21, 2007, the Honorable Robert Hilder, Third Judicial
District Court, entered an Order of Discipline: Public Reprimand
and [Six Months] Probation against Mitchell R. Jensen for violations
of Rules 5.3(a) (Responsibilities Regarding Nonlawyer Assistants),
5.3(b) (Responsibilities Regarding Nonlawyer Assistants), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On two occasions concerning the same client, Mr. Jensen failed
to supervise his non-lawyer assistants. On the first occasion, one of
Mr. Jensen’s non-lawyer assistants obtained the client’s husband’s
signature on documents. Another of Mr. Jensen’s non-lawyer
assistants then notarized the client’s signature on the documents
without being present at the time the signing of the documents.

On the second occasion, the non-lawyer assistant signed for and
notarized the client’s name to a release form without indicating
that the release was signed based on the power of attorney.

RESIGNATION WITH DISCIPLINE PENDING

On March 14, 2007, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending, effective November 9, 2005, the date of
his interim suspension, concerning Howard Johnson.

In summary:

Mr. Johnson pled guilty to one count of Unlawful Sexual Activity
With a Minor, pursuant to Utah Code Annotated section 76-5-401,
a third degree felony; and pled guilty as an Alford plea to one
count of Enticing a Minor Over the Internet, pursuant to Utah
Code Annotated section 76-4-401, a class A misdemeanor.

ADMONITION

On March 14, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
1.15(b) (Safekeeping Property) and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

In a personal injury case, an attorney received a settlement check
from an insurance company. A lien holder, 2 medical service
provider, had a claim to the settlement monies. However, the
attorney used a large portion of the settlement funds in trust to
pay a doctor’s witness fees without the lien holder’s agreeing to
this use of the money it was claiming.
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RECIPROCAL DISCIPLINE

On February 26, 2007, the Honorable Pamela Heffernan, Second
Judicial District Court, entered an Order of Discipline by Consent:
Public Reprimand against Roy Cole for violation of Rules 1.1
(Competence), 1.3 (Diligence), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In an appeal before the Tenth Circuit Court of Appeals, Mr. Cole
failed to make his appearance, order a transcript, file a docketing
statement, and submit a filing fee in a timely fashion; all after he
received notice from the court, and the deadline to comply was
extended. Thereafter, Mr. Cole filed a deficient docketing statement.
Although the court notified Mr. Cole of the deficiencies and gave
him additional time to comply, Mr. Cole failed to correct the
deficiencies. Mr. Cole also filed a deficient motion to appoint
new counsel, which was denied giving Mr. Cole an express
directive on how to proceed. Mr. Cole took no action. The Tenth
Gircuit then issued an Order to Show Cause for his failure to
comply to which Mr. Cole submitted an inappropriate pleading
attempting to explain his conduct. The Tenth Circuit entered an
order removing Mr. Cole from the case, and suspending him
from appearing before the Tenth Circuit Court of Appeals for a
period of not less than three months.

INTERIM SUSPENSION

On March 12, 2007, the Honorable Glenn K. Iwasaki, Third
Judicial District Court, entered an Order of Interim Suspension,
suspending Larry A. Kirkham from the practice of law pending
final disposition of the Complaint filed against him.

In summary:

On February 21, 2007, Mr. Kirkham was convicted of Driving
Under the Influence of Alcohol/Drugs (with priors), Utah Code
Annotated section 41-6a-502, a third-degree felony. The interim
suspension is based upon this conviction pursuant to Rule 14-
519 of the Rules of Lawyer Discipline and Disability.

PUBLIC REPRIMAND

On February 28, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Matthew Storey for violation of Rules
5.3(b) (Responsibilities Regarding Nonlawyer Assistants),
5.3(c) (Responsibilities Regarding Nonlawyer Assistants),
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.



In summary:

Mr. Storey directed his paralegal to sign his client’s name to a
settlement release pursuant to a power of attorney. Mr. Storey’s
paralegal signed the client’s name to the release without indicating
that the release was being signed pursuant to a power of attorney.
The paralegal then signed the release as a witness to the client’s
signature when in fact the client had not signed it.

DISBARMENT

On February 14, 2007, the Honorable Denise Lindberg, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Judgment of Disbarment, disbarring Kevan Eyre from
the practice of law, effective October 26, 2005, the date of his
interim suspension, for violations of Rules 8.4(b) (Misconduct,
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Eyre was convicted of six counts of failing to render a proper
tax return in violation of Utah Code section 76-8-1101(a) (¢) (i), a
third degree felony, and six counts of intent to defeat the payment
of a tax in violation of Utah Code section 76-8-1101(1) (d) (i),

a second degree felony. The crimes committed reflect adversely
on Mr. Eyre’s honesty, trustworthiness, and fitness as a lawyer.

ADMONITION

On February 28, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.15(b) (Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

In a criminal matter, the attorney destroyed the client’s file which
included the client’s vehicle title. The attorney did not take reasonable
or prompt efforts to assist the client in replacing the file or the
vehicle title. There was little or no harm to the client.

DISBARMENT

On February 20, 2007, the Honorable Joseph C. Fratto, Jr., Third
Judicial District Court, entered an Order of Discipline: Disharment,
disbarring Geoffrey L. Clark from the practice of law, effective
December 13, 2004, the date of his interim suspension, for
violations of Rules 8.4(b) (Misconduct), 8.4(c) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
On September 14, 2005, Mr. Clark was convicted of Attempted
Distribute/Offer/Arrange to Distribute a Controlled Substance,

Utah Code Annotated section 58-37-8(1) (a) (ii), a third degree
felony; Possession of a Controlled Substance, Utah Code Annotated
section 58-37-8(2) () (i), a third degree felony; Attempted False/
Inconsistent Material Statement, Utah Code Annotated section
76-8-502, a third degree felony; and Simple Assault, Utah Code
Annotated section 76-5-102, a class A misdemeanor. The convictions
reflect adversely on Mr. Clark’s honesty, trustworthiness and
fitness as a lawyer.

PROBATION

On February 14, 2007, the Honorable Wallace A. Lee, Sixth
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Discipline suspending Richard L. Musick from
the practice of law for a period of one year, with the suspension
stayed in favor of probation for a period of one year, for violations of
Rules 1.1 (Competence), 1.3 (Diligence), 1.4 (Communication),
1.16(d) (Declining or Terminating Representation), 3.2 (Expediting
Litigation), 3.4(d) (Fairness to Opposing Party and Counsel), 8.1(b)
(Bar Admission and Disciplinary Matters), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

In one matter, Mr. Musick failed to notify his client of outstanding
discovery requests, failed to respond to those discovery requests,
failed to respond to 2 motion to compel and 2 motion to dismiss,
and failed to overall communicate with his client. Mr. Musick
abandoned his client without taking steps to protect the client
including failing to file a withdrawal and providing the file to the
client. Mr. Musick’s failures to respond not only delayed the case
but caused harm to the client. Mr. Musick’s conduct also caused
the court to expend time and resources in addressing his failures
to represent his client. Mr. Musick also failed to respond to the
Office of Professional Conduct’s Notice of Informal Complaint.

In a second matter, Mr. Musick filed two separate personal
injury cases on behalf of one client. In the first action filed, Mr.
Musick abandoned his client by failing to diligently represent
the client and by failing to formally withdraw from the case.

In the second action filed, the case was dismissed because

Mr. Musick failed to ensure that the complaint was served in a
timely manner. Mr. Musick also failed to withdraw from the case
to protect his client’s interests. In both cases Mr. Musick failed
to communicate and adequately explain information to the
client to keep the client informed and able to make informed
decisions. Mr. Musick also failed to respond to the Office of
Professional Conduct’s Notice of Informal Complaint.

ADMONITION

On February 12, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
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Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 5.3(b) (Responsibilities Regarding Nonlawyer
Assistants), and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

In an immigration matter, an attorney failed to perform a diligent
review of the client’s file which evidenced that the client was
illegally in the country. The attorney also failed to review the
work of the attorney’s paralegal.

ADMONITION

On February 12, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.15(a) (Safekeeping Property) and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

An attorney ordered that a client’s file and documents be destroyed
less than 90 days after the termination of the representation. The
notice given to the client regarding the destruction was inadequate
in light of a subsequent phone call from the client followed up
by a postcard from the client.

ADMONITION

On March 20, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
8.4(d) (Misconduct) and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
In a criminal matter, an attorney failed to appear for a scheduled
hearing and had no excuse for not appearing at the hearing.

SUSPENSION

On March 21, 2007, the Honorable Bruce C. Lubeck, Third Judicial
District Court, entered an Order of Discipline: Suspension,
suspending James L. Stith from the practice of law for a period
of twenty-one (21) months for violation of Rules 1.2 (Scope of
Representation), 1.4(a) (Communication), 3.3(a)(4) (Candor
Toward the Tribunal), 8.1(b) (Bar Admission and Disciplinary
Matters), 8.4(b) (Misconduct), 8.4(c) (Misconduct), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

On behalf of a client, Mr. Stith extended and entered into a
settlement offer. The offer was accepted, however Mr. Stith did
not provide any of the proposed settlement documents to his
client. Unaware that the settlement had been reached, the client
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instructed that the offer be withdrawn, and Mr. Stith conveyed
the withdrawal by letter stating that the offer was withdrawn because
of damage to the property that was subject of the settlement and
a typographical error in the original offer. The error was a difference
of a year in the payoff date of the agreement. Opposing counsel
filed a motion to enforce the settlement. In response to the
motion to enforce, Mr. Stith filed his reply along with an affidavit
that purported to be from his client. The affidavit was not false
from the standpoint that if the client had reviewed the affidavit,
he was in agreement with the substance of the affidavit. However,
Mr. Stith’s client did not approve or sign the affidavit. The motion
to enforce was granted and served on Mr. Stith. Mr. Stith did not
object. Thereafter, the court awarded attorney fees to opposing
counsel. Mr. Stith did not inform his client that an award for
attorney fees was entered and that the client was under an
obligation to pay attorney fees. Opposing counsel on several
occasions communicated with Mr. Stith concerning the paying
of the attorney fees. Opposing counsel filed a motion seeking
entry of judgment, which was granted by the court. Thereafter,
the client terminated Mr. Stith’s representation. Mr. Stith also
failed to respond to the Office of Professional Conduct’s Notice
of Informal Complaint.

PUBLIC REPRIMAND, PROBATION

On March 5, 2007, the Honorable David L. Mower, Fifth Judicial
District Court, entered an Order of Discipline: Public Reprimand,
[Six-Month] Probation against Shawn T. Farris for violations of
Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communication),
1.4(b) (Communication), 8.4(c) (Misconduct), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In a civil action, Mr. Farris failed to respond to discovery requests.
Mr. Farris also failed to respond to 2 Motion to Compel Discovery.
The court granted the Motion to Compel and awarded attorney’s
fees. Mr. Farris failed to comply with the order and failed to
inform his clients of the order. Thereafter the court granted the
opposing counsel’s Motion to Dismiss. Mr. Farris did not inform
his clients of the dismissal. Mr. Farris failed to keep his client
apprised of the status of the case and failed to timely respond to
his clients’ requests for information about the case. Mr. Farris
failed to timely inform and explain developments in the case to
his clients. After the dismissal of the case, Mr. Farris informed
his clients that the case had been set for trial, but then the trial
setting had been vacated and he was working to get it back on
the court’s calendar. Mr. Farris filed a notice of appeal, but did
not inform his clients of his actions. Mitigation: Absence of prior
discipline; cooperative attitude toward proceedings; inexperience
in the practice of law; and remorse.



52

Discipline Corner

ADMONITION

On January 18, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.5(b) (Fees), 1.15(c) (Safekeeping Property), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In a divorce proceeding, the attorney failed to communicate the
basis and rate of the attorney’s fee within a reasonable time and
failed to account for the retainer in the attorney’s trust account
after a dispute arose regarding attorney’s fees.

PROBATION

On January 16, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order

of Discipline: Non-Public Probation against an attorney for
violation of Rules 1.1 (Competence), 1.3 (Diligence), 3.2
(Expediting Litigation), 3.4(c) (Fairness to Opposing Party and
Counsel), 8.4(d) (Misconduct), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

In two cases, the attorney failed to competently and diligently
represent the client by failing to respond to numerous motions,
failing to follow court’s orders, and expending the court’s time
and resources in addressing the delays caused by the attorney.

ADMONITION

On January 2, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
5.5(a) (Unauthorized Practice of Law), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney agreed to take a case in another state in which the
attorney was not licensed to practice. The attorney needed to
associate with counsel to enable the attorney to appear on behalf
of the client but failed to obtain local counsel. The attorney
handled the case for over six months which included appearing
in court. The attorney improperly attempted to condition settlement
with the client on the client’s withdrawal of the Bar complaint.
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ADMONITION

On January 2, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
1.4(b) (Communication), 1.5(a) (Fees), 1.15(d) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

At the initial meeting, the attorney collected a retainer, and there-
after performed no meaningful work. The attorney failed to
explain to the client the nonrefundable aspect of the retainer
agreement. The attorney failed to communicate with the client.
The attorney failed to provide the client with an accounting of
the work done even though it was in dispute. The attorney failed
to properly terminate the representation by failing to refund
unearned fees. The attorney also failed to provide responsive
information to the OPC that would have supported or clarified
the record.

ADMONITION

On December 18, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.2(a) (Scope of Representation), 1.3 (Diligence), 1.15(b)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

In a divorce and custody action, the attorney failed to diligently
pursue the divorce as directed by the client. Upon withdrawal,
the attorney failed to refund unearned fees and failed to give
advance notice to the client or make an effort to protect the
client’s interests.

PUBLIC REPRIMAND

On December 4, 20006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against David L. Cooley for
violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.16(d)
(Declining or Terminating Representation), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.



In summary:

Mr. Cooley represented a client in 2 medical malpractice action
even though he admitted that he had no experience in that area
of law. Mr. Cooley’s lack of competence affected the unsuccessful
pursuit of the action and appeal. For the same client in a wrongful
termination action, Mr. Cooley failed to respond to a motion to
dismiss. Mr. Cooley failed to communicate to his client concerning
the motion to dismiss and his decision to not respond to it. Mr.
Cooley also took no action to withdraw from the case.

ADMONITION

On November 13, 20006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Admonition against an attorney for violation of Rules 1.7(b)
(Conflict of Interest: General Rule), 3.7(a) (Lawyer as a Witness),

4.2(a) (Communication with Persons Represented by Counsel),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
In one matter, the attorney contacted a represented person
without seeking permission from the person’s counsel.

In another matter, the attorney filed suit on behalf of one company,
against a company in which the attorney held a financial interest
as a shareholder. In a related case, the shareholders of the company,
represented by the attorney, filed suit against several individual
company employees. The cases were consolidated and the court
ordered the attorney to withdraw as counsel from both companies.
The attorney now appears pro se, solely as a shareholder.
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RESIGNATION WITH DISCIPLINE PENDING

On April 25, 2007, the Honorable Christine M. Durham, Chief
Justice, Utah Supreme Court, entered an Order Accepting Resignation
with Discipline Pending concerning Lona Monson Webb.

In summary:

Ms. Webb was associated with a business that engaged in direct
mailings to the public to identify people who were interested in
estate planning. After the business identified people non-lawyer
agents would visit the potential customers. During the initial visit,
the non-lawyer agents gave a presentation about the benefits and
would recommend living trusts to potential clients. The non-lawyer
agents also provided a brochure with Ms. Webb’s name and phone
number on it. If the potential client was interested, the non-lawyer
agent presented an engagement letter drafted by Ms. Webb. The
non-lawyer agent then forwarded the signed engagement letter
and the client’s information to Ms. Webb. The engagement letter
did not disclose Ms. Webb’s nature or terms of her relationship
with the business. Ms. Webb would prepare estate planning
documents. Ms. Webb would receive part of the money paid and
turn over the majority of the money paid to the business. The
non-lawyer agents would then present the estate documents to
clients for signature. Ms. Webb knew that the non-lawyer agents
would attempt to sell insurance products to her clients and that
they received a commission for this.

ADMONITION

On April 5, 2007, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violations of Rules 8.1(b)
(Bar Admission and Disciplinary Matters), 8.4(c) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney borrowed money in the form of a cash advance

on a credit card charge account. The attorney misrepresented
the transaction to the bank and credit company by labeling the
charge as legal fees. The attorney’s response to the Informal
Complaint was not in compliance with the Rule 8.1(b) of the
Rules of Professional Conduct.
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ADMONITION

On March 28, 2007, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of Rule
1.8(h) (Conflict of Interest: Current Clients), 8.4(d) (Misconduct),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney entered into an agreement with an indigent client whereby
the client waived all rights to file a Bar complaint and released
the attorney from all other claims. Prior to the client signing the
agreement, the attorney did not advise the client to seek indepen-
dent counsel. The agreement interferes with attorney discipline
oversight and undermines the integrity of the profession.

PROBATION

On November 27, 2006, the Honorable Joseph C. Fratto, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order Sealing File against an attorney. The attorney was
placed on a six-month probation and anger management counseling.
Upon the successful completion of the probation and counseling,
the action was dismissed with prejudice.

In summary:
An attorney engaged in inappropriate behavior and anger in an
incident involving parking lot security guards.

Pro Bono Honor Roll  1ovise knaver
Rick Lundell
Andres Alarcon Meredith Dinkins ~ John Maddox
James Baker Peter Donaldson Michael Mohrman
Lauren Barros H.D. Gailey Allen Moore
Charles Brown Jason Grant William Morrison
Russell Cannon Brent Hall Todd Olsen
Shelly Coudreaut  Lincoln Harris Adam Price
Roberto Culas Michael Johnson ~ Stewart Ralphs

Robin Ravert Matthew Storey Carrie Turner
Jon Rogers Virginia Sudbury ~ Renon Warner
Leslie Schaar Pam Thompson Tracey Watson
Linda Smith

Utah Legal Services and the Utah State Bar wish to thank these
volunteers for their time and assistance during the months
of April and May. Call Brenda Teig at (801) 924-3376 to
volunteer.
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Discipline Corner

ADMONITION

On November 27, 20006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules 1.3
(Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
3.2 (Expediting Litigation), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:

The attorney failed to timely draft and file an order as instructed
by the court to do so on behalf of the attorney’s client. The
attorney failed to keep the client reasonably informed of the
case status and failed to respond to the client’s phone calls. The
attorney failed to properly explain the legal work necessary to
accomplish the client’s desired result. The attorney’s failure to
do so resulted in the client’s misunderstanding of the attorney’s
scope of representation and the necessary legal work to accomplish
the client’s goals. Mitigating factors were: absence of a prior
record of discipline; absence of a dishonest or selfish motive;
personal or emotional problems; and full and free disclosure to
the client or the disciplinary authority prior to the discovery of
any misconduct or cooperative attitude toward proceedings.

PUBLIC REPRIMAND

On November 3, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Mark R. Emmett for
violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.4
(Communication), 1.5(a) (Fees), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

In a bankruptcy matter, Mr. Emmett failed to manage his caseload
in order for him to provide competent services to his client,
which led to the dismissal of the client’s bankruptcy. Mr. Emmett
failed to submit the required documents to the bankruptcy
court to proceed with his client’s case. Mr. Emmett admittedly
failed to keep his client reasonably informed and failed to comply
with the client’s requests for information. Mr. Emmett charged
his client for work not completed, and for work completed
without meaningful results.

RESIGNATION WITH DISCIPLINE PENDING

On November 8, 2006, the Honorable Christine M. Durham,
Chief Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning Craig P. Orrock.

In summary:
Mr. Orrock failed to fully account for funds in his trust account.
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SUSPENSION

On October 30, 2006, the Honorable Sandra N. Peuler, Third
Judicial District Court, entered Findings of Fact and Conclusions
of Law, and Order of Discipline: Suspension suspending Karen
Thomas for six months from the practice of law for violations of
Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) (Fees), 1.16(d) (Declining or Terminating Representation),
3.2 (Expediting Litigation), 8.1(b) (Bar Admission and Disciplinary
Matters), and 8.4(a) (Misconduct) of the Rules of Professional
Conduct. Ms. Thomas’s suspension was effective thirty days from
the date of its entry.

In summary:

Ms. Thomas was hired to finalize an adoption, in which the
natural mother had agreed to relinquish her parental rights.
The client paid Ms. Thomas for the drafting of the adoption
agreement, the finalization of the adoption and the filing fee.
The client notified Ms. Thomas of the birth of the baby. The
client took the baby home from the hospital. Five weeks after
the baby’s birth, Ms. Thomas had not arranged for the natural
mother to sign the required relinquishment papers in front of
a signing judge. The client left numerous messages for Ms. Thomas
concerning the status of the relinquishment. Ms. Thomas failed
to keep the client informed of the status and failed to promptly
comply with the client’s requests for information. Ms. Thomas
informed her client that the delay was due in part because the
signing judge was out of town. The natural mother became
frustrated with Ms. Thomas and the delay. The client arranged,
on her own, for the natural mother to appear before the judge
to sign the relinquishment papers. At the hearing, the natural
mother demanded that the baby be returned. The court ordered
that the client return the baby within an hour’s time. Ms. Thomas
informed the client that she would help the client try to get the
baby back without charge to the client. Ms. Thomas did not earn
the fees she collected from the client. Ms. Thomas collected an
excessive fee given the work performed in the adoption.

ADMONITION

On October 20, 2000, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of Rule 1.3
(Diligence), 1.16(c) (Declining or Terminating Representation),
1.16(d) (Declining or Terminating Representation), and 8.4 (a)
(Misconduct) of the Rules of Professional Conduct.

In summary:
In a custody case, the attorney failed to follow up with opposing
counsel regarding a stipulation and other issues that required



action, or enforcement. The attorney failed to pursue the issue
before the court concerning the opposing party’s relocation to
another state although a stipulation was in place for joint legal
custody. The attorney failed to provide the court and the client
notice of the attorney’s withdrawal in the case.

PUBLIC REPRIMAND

On October 20, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Alejandro Maynez for
violations of Rules 1.4(a) (Communication), 1.4(b) (Commu-
nication), 3.3(a) (1) (Candor Towards the Tribunal), 3.3(a) (4)
(Candor Towards the Tribunal), 3.4(b) (Fairness to Opposing
Party and Counsel), 4.1(a) (Truthfulness in Statements to Others),
8.4(c) (Misconduct), 8.4(d) (Misconduct), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

In a bankruptcy matter, Mr. Maynez changed the signing date of
his client’s signature and estimated the client’s financial figures
to correspond with the new signing date. Mr. Maynez did not
consult with his client concerning the changes. The altered
documents were filed with the court and without the client’s
authority. Mr. Maynez was not candid with the trustee concerning
the change in the documents. Mitigating factors were: remorse;
candor to the Ethics and Discipline Committee’s Screening
Panel; attempt to resolve harm to client and Trustee; and Mr.
Maynez’s self report of the matter to the OPC, albeit under threat
that the bankruptcy Trustee would report the conduct if Mr.
Maynez did not report it.

PUBLIC REPRIMAND

On October 12, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Philip Danielson for viola-
tions of Rules 1.4(b) (Communication), 1.15(b) (Safekeeping
of Property), 1.16(d) (Declining or Terminating Representation),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

After being hired for a criminal matter, Mr. Danielson left the law
firm he was with, turning all of his cases over to another attorney.
Mr. Danielson’s failure to communicate the reasons for his with-
drawal did not allow his clients to make informed decisions.

Mr. Danielson failed to give his clients adequate notice of his
withdrawal. Mr. Danielson failed to provide an accounting until
long after it was requested by his client. Mr. Danielson knowingly
failed to respond to requests for information by the OPC.

SUSPENSION

On October 4, 2006, the Honorable Judith Atherton, Third Judicial
District Court, entered an Order of Discipline: Six Month Suspension
suspending Gordon W. DeBoer from the practice of law for
violations of Rules 8.1(a) (Bar Admission and Disciplinary
Matters), 8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.
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In summary:
Mr. DeBoer made false statements or omitted material facts on
his application for admission to the Utah State Bar.

ADMONITION

On October 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of
Rules 1.4(b) (Communication), 5.1(b) (Responsibilities of
a Partner or Supervisory Lawyer), 7.1(a) (Communications
Concerning a Lawyer’s Services), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

The attorney was in a supervisory role in the firm. A client
approached the attorney when the client was having problems
with another attorney in the firm. The attorney agreed to take the
case from the other attorney. After taking the case, the attorney
failed to explain statute of limitations issues. The attorney failed
to take reasonable efforts to ensure the performance of the
other attorney, who was a new attorney. The attorney also held
out the nature of the law practice as a firm when it was not.

ADMONITION

On October 10, 2006, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violations of
Rules 1.3 (Diligence), 1.5(b) (Fees), 1.6(a) (Confidentiality of
Information), and 8.4(a) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary:

The attorney was hired to defend a notice to vacate. The attorney
failed to follow-up on the changes made by the client to the
complaint. The attorney did not have a signed fee agreement
with the client, which would have evidenced that the attorney
communicated the basis and rate of his fee to his client. The
attorney shared confidential information with another attorney,
not associated with the attorney, without the client’s consent.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four hour workday period a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

ADMONITION

On March 15, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 3.5(b) (Impartiality and Decorum of the Tribunal),
8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Utah
Rules of Professional Conduct.

In summary:

The attorney represented an employer in an administrative
hearing before the Workforce Services Board. After receiving
an unfavorable ruling, the attorney represented the employer in
an appeal of the unemployment eligibility decision before the
Utah Court of Appeals. The Utah Court of Appeals affirmed the
decision and issued its decision. The attorney sent a letter to
the judges involved in the case. The letter was entered on the
court’s docket. A copy of the letter was not sent to opposing
counsel on the case. The letter criticized the court’s decision
and asked the court to reconsider the merits of his arguments.
The criticism was made in a disrespectful and condescending
manner. At the time the attorney sent the letter to the judges,
the time for appealing the decision had passed.

Mitigating factors:
Absence of prior discipline and absence of dishonest or
selfish motive.

Aggravating factors:
Refusal to acknowledge wrongful conduct and begrudging
acknowledgment that the language could be offensive.

ADMONITION

On March 22, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.2(a) (Scope of Representation) and 8.4(a)
(Misconduct) of the Utah Rules of Professional Conduct.

Computer Forensics | Electronic Discovery | ExpertTestimony

Do you need a

computer expert

on your case?

+ Employee Termination
« Fraud and Malfeasance
« Contract Disputes

« Intellectual Property

+ Criminal Defense

+ Divorce and Custody

If your case involves a computer,
call me for a free consultation.
You'll be glad you did!

Scott Tucker, President

/A APTEGRA
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In summary:

An attorney was hired for a bankruptcy matter. The attorney
failed to adequately communicate with the client regarding the
consequences of the trustees’ objections. The failed
communication with the clients resulted in the attorney allowing
the conformation hearing to go forward with an unacceptable
payment plan for the debtors. The client should have approved
the payment in advance. The attorney failed to communicate
with the clients regarding the consequences of the hearing and
the strategy being employed. The attorney’s behavior was
generally negligent and caused injury.

Mitigating factors:
Lack of prior discipline.

ADMONITION

On March 26, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
8.4(c) (Misconduct) and 8.4(a) (Misconduct) of the Utah
Rules of Professional Conduct.

In summary:

The attorney was hired to represent a client in a custody and
child support matter. The attorney received an initial payment
with additional payments to be paid in the future. As the
representation progressed, the client was unable to make
payments and the amount owed to the attorney continued to
grow. The client and the attorney exchanged text messages
where the attorney indicated the client could pay the bills in
“other ways.” In an effort to persuade the client, the attorney
indicated they would write off a set amount of the bill for each
“visit.” Although it appears that the client considered accepting
the attorney’s offer, the client did so only because the client did
not want the attorney to withdraw from representation. The
client acknowledged that the attorney’s representation was not
negatively impacted by the text message exchanges. After the
client submitted the complaint to the OPG, the attorney was
offered a diversion, with one of the terms being that the attorney
would write off the remainder of the client’s bill. The attorney
negligently sent an email to the client believing that the client
was aware of the diversion proposal. The attorney believed that
the terms of diversion were not determined with regard to
whether any fee waiver would be less than the total outstanding
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amount. Little injury was caused.

Mitigating factors:
Personal problems; seeking and receiving counseling; and remorse.

ADMONITION

On March 26, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.1 (Competence), 1.3 (Diligence), and 8.4(a) (Misconduct)
of the Utah Rules of Professional Conduct.

In summary:

The attorney failed to review the client’s documentation. The
attorney failed to adequately prepare for the client’s administrative
hearing. The attorney failed to timely submit evidence and
review documents submitted by the client and others. This
resulted in little or no injury.

Mitigating factors:
Lack of prior discipline.

ADMONITION

On April 12, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.4(a) (Communication), 1.15(d) (Safekeeping
Property), and 8.4(a) (Misconduct) of the Utah Rules of
Professional Conduct.

In summary:

Following the termination of the representation, the attorney
knowingly failed to provide the former client a full accounting
of the retainer despite requests for such accounting. The
attorney negligently failed to keep the client reasonably
informed about the status of the retainer. The attorney failed to
inform the client about circumstances when disgorgement of
the retainer might occur by including a disgorgement provision
in the fee agreement. There was generally little or no injury
because the fee was earned and reasonable in light of the
services rendered.

Mitigating factors:
No prior history of discipline; no dishonest or selfish motive;



and eventual (although untimely) accounting was provided.

Aggravating factors:
Refusal to acknowledge wrongful conduct; substantial
experience in practice; and vulnerability of the client.

PUBLIC REPRIMAND

On February 28, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Bryan T. Adamson, for
violation of Rules 1.4(a) (Communication), 1.5(b) (Fees),
1.15(d) (Safekeeping Property), 7.1 (Communications
Concerning a Lawyer’s Services), 7.2(c) (Advertising), and

8.4(a) (Misconduct) of the Utah Rules of Professional Conduct.

In summary:

Mr. Adamson and his client entered into a contingency fee
agreement wherein Mr. Adamson agreed to represent the client
in a medical malpractice case. The client paid Mr. Adamson an

advance to cover filing costs. The client later sent Mr. Adamson
an email terminating the representation and requesting a return
of the filing costs. Mr. Adamson responded that he would not
refund any money because he had spent significant hours on the
case. Mr. Adamson further told the client that he would place a
lien on the case if she took the case to a new attorney. Mr.
Adamson told the client her case was not worth pursuing. The
client sent three follow up requests for Mr. Adamson to provide
an itemization of his fees. Mr. Adamson refused to provide an
itemization of his fees. The client again requested that Mr.
Adamson document his lien claim so that she could make a
decision about whether to proceed with her case. Mr. Adamson
did not respond to this request. Mr. Adamson had not done the
amount of work on the case to justify the figure he used when
threatening to place the lien. Mr. Adamson’s yellow page
advertising included a guarantee that he would pay a client
$1000 if they did not win their case. Mr. Adamson’s firm website
did not contain his name. Mr. Adamson was informed by the
OPC that the website did not contain his name, but he failed to
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take steps to correct it.

PUBLIC REPRIMAND

On April 9, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Bryan T. Adamson, for
violation of Rules 1.4(a) (Communication), 1.4(b) (Communi-
cation), 1.5(b) (Fees), 1.16(b) (Declining or Terminating
Representation), 1.16(d) (Declining or Terminating Represen-
tation), and 8.4(a) (Misconduct) of the Utah Rules of
Professional Conduct.

In summary:

Mr. Adamson was retained to represent a client in a divorce.
The fee agreement was signed by the client’s mother, who also
paid the fee. The fee agreement was entitled “Stipulated Divorce
Flat Fee Retainer Agreement.” The fee agreement provided that
the case would be handled on a flat fee basis, but in the event of
trial, the client would pay an hourly rate. Mr. Adamson filed the
Petition for Divorce and later sent the client an invoice for an
amount over and above the flat fee already paid. Prior to
sending the bill, Mr. Adamson did not communicate to the client
that he had converted the case from a flat fee to an hourly rate.
Later Mr. Adamson told the client he would not complete the
case until the fees were paid. Mr. Adamson eventually withdrew
from the case. Mr. Adamson admitted that when he withdrew
from the case there was only about thirty minutes of work left to
do on the case to get the divorce finalized.

SUSPENSION

On April 17, 2012, the Honorable Steven L. Hansen, Fourth
District Court, entered an Order of Discipline: One Year
Suspension suspending Earl B. Taylor from the practice of law
for one year for violation of Rules 1.1 (Competence), 1.3
(Diligence), 1.4(a) (Communication), 1.15(a) (Safekeeping
Property), 7.3(c) (Direct Contact with Prospective Clients),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4 (a)
(Misconduct) of the Utah Rules of Professional Conduct.

In summary:

Potential clients received a form letter from Mr. Taylor
advertising Mr. Taylor’s bankruptcy-related services. The form
letter indicated that Mr. Taylor could assist them in preventing
foreclosure of their home. The phrase “Advertising Material”
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was not located on the form letter or the envelope. At their
initial consultation, the clients paid Mr. Taylor money toward his
advance fee and provided Mr. Taylor with a packet containing
their asset and debt information. Later, when the clients sought
to pay the remainder of the advance fee, Mr. Taylor asked them
to deposit cash directly into his personal bank account. They
deposited the money into his account. During the period of the
representation, Mr. Taylor did not have a client trust account.
Mr. Taylor also did not place the advance fee into a client trust
account. The clients were expecting to pay the remaining
balance at the next court date. Mr. Taylor filed a Petition for
Chapter 7 Bankruptcy on behalf of the clients. The clients paid
the filing fee. Later, the clients were notified that Mr. Taylor
failed to submit numerous required documents to further their
Bankruptcy. Mr. Taylor had to provide the documents or the
Petition would be dismissed. Mr. Taylor failed to submit the
documents and the Petition was dismissed. After learning of the
dismissal, the clients confronted Mr. Taylor who agreed to
re-file their Petition. A second Petition was filed. The
Bankruptcy Court served Mr. Taylor with a Deficiency Notice
identifying numerous documents that he had failed to provide.
Later the client’s second Petition for Bankruptcy was dismissed.
The clients contacted Mr. Taylor upon learning that their second
Petition for Bankruptcy had been dismissed. Mr. Taylor
indicated he would pay for and re-file the Petition for a third
time. Mr. Taylor failed to file the third Petition for Bankruptcy.
The clients repeatedly tried to communicate with Mr. Taylor. Mr.
Taylor stopped responding to the client’s telephone calls and
emails. The clients were forced to retain another attorney to
complete their Bankruptcy. Mr. Taylor was served with a Notice
of Informal Complaint (“NOIC”). Mr. Taylor failed to submit a
response to the NOIC.

SUSPENSION

On March 29, 2012, the Honorable Paul G. Maughan, Third
District Court, entered an Order of Discipline: Suspension
suspending Jeffrey M. Gallup from the practice of law from
January 26, 2010 until March 29, 2012 for violation of Rules
8.4(b) (Misconduct), 8.4(c) (Misconduct), and 8.4(a)
(Misconduct) of the Utah Rules of Professional Conduct.

In summary:
On January 22, 2009, Mr. Gallup entered a no contest plea to
one count of Violation of a Protective Order, a 3rd degree



felony. On April 30, 2009, Mr. Gallup entered a guilty plea to
one count of Violation of a Protective Order, a 3rd degree
felony. On June 30, 2009, Mr. Gallup entered a guilty plea to
one count of Violation of a Protective Order, a 3rd degree
felony. On August 18, 2009, Mr. Gallup entered a guilty plea to
two counts of Driving Under the Influence of Alcohol/Drugs. Mr.
Gallup was placed on interim suspension on January 26, 2010
based upon the felony convictions. The suspension was lifted on
March 29, 2012 allowing Mr. Gallup to file for reinstatement
when he chooses to do so.

RESIGNATION WITH DISCIPLINE PENDING

On March 28, 2012, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning Cheri
K. Gochberg for violation of Rules 8.4(b) (Misconduct) and
8.4(a) (Misconduct) of the Utah Rules of Professional Conduct.
The effective date of the Order is September 19, 2011.

In summary:

On November 5, 2010, Ms. Gochberg was charged with Driving
Under the Influence of Alcohol and/or Drugs (4 counts),
Possession or Use of A Controlled Substance (2 counts),
Reckless Driving, and No Proof of Insurance. On March 25,
2011, Ms. Gochberg pled guilty to and was convicted of Driving
Under the Influence of Alcohol or Drugs, a third degree felony,
for that incident.

On March 4, 2011 Ms. Gochberg was charged with Driving
Under the Influence of Alcohol and/or Drugs while an Alcohol
Restricted Driver. On March 28, 2011, Ms. Gochberg pled guilty
to and was convicted of Driving Under the Influence of Alcohol
or Drugs, a third degree felony. These felony convictions were
Ms. Gochberg’s fourth and fifth related DUI convictions within
the last ten years.

Ms. Gochberg was placed on interim suspension on September
19, 2011, as a result of the convictions.

DISBARMENT

On March 27, 2012, Justice Thomas R. Lee, Utah Supreme
Court, issued an Opinion disbarring Clayne I. Corey from the
practice of law.

In 1999, a client retained Corey & Lund to represent her in a
personal injury action. The client signed a fee agreement with
Corey & Lund. The fee agreement allowed for a contingent fee
of 33.3% of the settlement, unless the case went to trial. The
case settled prior to trial. In 2000, the client accepted a
settlement offer of $122,500. On February 25, 2000, Mr. Corey
spoke with the insurance adjuster. A settlement check in the
amount of $122,500 made out to the client and to her attorney,
Clayne I. Corey was issued on February 25, 2000. On February
29, 2000, $124,803.60 was deposited into Mr. Corey’s
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operating account. This amount included the client’s settlement
funds. Mr. Corey was the signator on this operating account and
had control over the account. Mr. Corey knew early on that the
client’s settlement funds went into his operating account. Mr.
Corey failed to deposit the client’s settlement funds into a client
trust account. Mr. Corey knew that checks were being written
against the funds in the operating account. The account balance
for the operating account went from $128,916.14 at the end of
February, 2000 to $2909.12 at the end of June, 2000. The client
did not authorize her settlement funds to be used by Mr. Corey
for any purpose. She did not authorize or sign the Trust
documents prepared by Mr. Corey and did not authorize or sign
the Promissory Note prepared by Mr. Corey.

The client thought that the money was in Mr. Corey’s trust
account for safekeeping and agreed to receive $500 payments
each month for a period of time. The client received twenty-one
payments of $500. The client eventually decided that she wanted
to receive the bulk of her settlement funds. The client requested
a return of her file, the return of the remaining settlement
money, and an accounting of her settlement. Mr. Corey failed to
return his client’s file. Mr. Corey failed to return unearned
excess funds to his client. Mr. Corey failed to properly account
for the settlement funds. Although the case settled in early 2000
Mr. Corey did not pay the majority of the lien holders until
December 2000 leaving the client exposed for those bills. Mr.
Corey failed to handle the third party claims in a timely way. Mr.
Corey failed to protect funds belonging to his client.

Aggravating factors:

Prior discipline, pattern of carelessness relating to the
safekeeping of client funds, substantial experience in the
practice of law, no good faith effort to make restitution.

Mitigating factors:
Medical problems, absence of dishonest or selfish motive, remorse.

On November 23, 2010, the Honorable John Paul Kennedy,
Third District Court, suspended Mr. Corey for three years, and
stayed the suspension, for violation of Rules 1.15(a)
(Safekeeping Property), 1.15(b) (Safekeeping Property),
1.15(c) (Safekeeping Property), 1.16(d) (Declining or
Terminating Representation), and 8.4(a) (Misconduct) of the
Utah Rules of Professional Conduct.
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The OPC filed an appeal with the Utah Supreme Court. The
Supreme Court’s Opinion stated,

We reverse the district court and conclude that
Corey should be disbarred for intentional
misappropriation of [his client’s] funds. We first
hold that Corey’s acquisition and use of [his
client’s] funds for the operational needs of the firm
was knowing and intentional, thereby placing him
squarely under a presumptive disharment
standard. Second, we hold that Corey’s mental
impairment does not represent truly compelling
mitigation evidence sufficient to rebut the
presumption of disharment. We accordingly
reverse and order that Corey be disbarred.

DISBARMENT

On January 26, 2012, the Honorable Deno Himonas, Third District
Court, entered an Order of Discipline: Disbarment against
Steven B. Smith for violation of Rules 1.1 (Competence), 1.3
(Diligence), 1.4(a) (Communication), 1.15(a) (Safekeeping
Property), 1.15(c) (Safekeeping Property), 1.15(d)
(Safekeeping Property), 1.16(d) (Declining Representation),
8.1(b) (Bar Admission and Disciplinary Matters), 8.4(c)
(Misconduct), and 8.4(a) (Misconduct) of the Utah Rules of
Professional Conduct.

In summary there are three matters:

Mr. Smith filed a complaint but did not diligently prosecute the
case. Mr. Smith did not inform his clients about milestones or
developments in their case. Mr. Smith did not timely file a
response to 2 Motion for Summary Judgment filed by the first
defendant and did not inform his clients about the court’s order
granting partial summary judgment. Shortly thereafter, the first
defendant passed away and Mr. Smith did not timely inform his
clients about the death. Although Mr. Smith felt incompetent to
pursue the claim against the estate of a deceased defendant, he
did not withdraw from the representation. He informed his
clients he would pursue claims against the defendant’s heirs but
he did not pursue the claim nor did he inform his clients that he
was not pursuing the claim. Mr. Smith misled his clients about
the status of their case. At an Order to Show Cause hearing, the
court ordered the parties to certify the case for trial within 120
days or the case would be dismissed. Mr. Smith informed his



clients that he met with the court and opposing counsel but did
not inform them the meeting was due to the court’s Order to
Show Cause. Mr. Smith did not timely proceed with discovery.
Mr. Smith did not respond to the second defendant’s motion for
Summary Judgment which was granted by the court. Later, Mr.
Smith informed his clients that the second defendant’s attorney
wanted to take their deposition and did not inform them that the
court had granted summary judgment for the second defendant.
The owner of the third defendant company filed an answer for
the company pro se. Mr. Smith informed his clients that he
would move to strike the answer for the third defendant. Mr.
Smith did not move to strike the remaining third defendant’s
answer and did not pursue the case against the remaining
defendant. Mr. Smith did not submit a certificate of readiness
for trial and the court dismissed the case for lack of
prosecution. Mr. Smith did not inform his clients that the court
dismissed the case. Mr. Smith did not respond to the Notice of
Informal Complaint served by the OPC.

In the second matter, Mr. Smith wrote a check to be paid from
his attorney trust account. The check was presented for
payment from funds in Mr. Smith’s attorney trust account. There
were insufficient funds in Mr. Smith’s trust account to cover the
check. A financial institution sent the OPC a notice of
insufficient funds (“NSF”) regarding Mr. Smith’s trust account.
The OPC sent Mr. Smith several requests for a written response
and documentation supporting his explanation for the NSE. Mr.
Smith did not respond to the OPC’s request for a written
response regarding the NSE. The OPC served Mr. Smith with a
NOIC. Mr. Smith did not timely respond to the NOIC.

In the last matter, a client sustained severe injuries while at
work. The client had settled with an insurance company;
however the payments had not been made. The insurance
company had become insolvent and Mr. Smith was working with
an insolvency group to obtain payments for his client. The client
understood Mr. Smith would be paid one-third of anything they
received and would work out any fees owed to Mr. Smith’s old
firm from the one-third paid to Mr. Smith. The client received a
partial payment from the insolvency group. After the payment
was received, Mr. Smith informed the client that he was working
on the case and trying to secure the additional settlement funds.
Later a check was issued to the client and Steven B. Smith, Esq.
as payment of $412,500.00. The check was endorsed by Mr.

Smith. The check was deposited into Mr. Smith’s trust account.
The client did not endorse the check nor did the client give Mr.
Smith permission to endorse the check on the client’s behalf.
Mr. Smith did not notify the client that Mr. Smith had received
the check. Mr. Smith wrote numerous checks against his
account totaling roughly about $405,000.00. Mr. Smith
continued to tell the client that he was working on the case. The
client had financial difficulties due to his inability to continue
his job as a result of his injuries. The client asked Mr. Smith if it
was possible to get some of the settlement at that time. During
the time Mr. Smith was purportedly working on the client’s
matter, Mr. Smith advanced the client payments that were to be
deducted from the settlement monies once the settlement
monies were received. Mr. Smith did not inform the client he
had received the settlement funds. Mr. Smith helped the client
find a third party lender to lend the client additional funds. Mr.
Smith did not inform the client he had previously received the
check when he helped the client find a lender. The client
eventually called the insolvency group directly and was
informed that two years previously a check had been issued to
him and Steven B. Smith, Esq. When the client confronted Mr.
Smith about the check, Mr. Smith initially indicated there had
been a mistake. The client has not received the monies from the
check from Mr. Smith. The client’s new counsel requested the
file from Mr. Smith. Mr. Smith did not timely provide the file to
the client or the client’s new counsel.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

RESIGNATION WITH DISCIPLINE PENDING

On April 16, 2014, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning Luc
D. Nguyen, for violation of Rule 8.4(c) (Misconduct) of the
Rules of Professional Conduct.

In summary:

On April 10, 2013, Mr. Nguyen pled guilty to a one-count felony
Information of Money Laundering, admitting that during 2007
and 2008, he solicited and induced investors by making false
representations regarding the nature of the investment and the
risk involved. Mr. Nguyen made payments to many investors and
represented that these payments were profits generated by
private traders without personally verifying that any private
trader existed. He also created the misleading impression that
the company was able to meet all of its business obligations
when he was aware that the company was actually not able to do
so. Additionally, Mr. Nguyen transferred funds to his personal
bank account and used the monies to pay his personal expenses
without disclosing this information to investors.

ADMONITION

On April 21, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
1.4(a) (Communication) of the Rules of Professional Conduct.

In summary:

The attorney was hired by a financial institution to represent the
company in connection with multiple deficient accounts. The
collections manager of the financial institution emailed the
attorney and requested the balance owing on an account and
requested an accurate accounting for all accounts. An attorney

for the financial institution followed up on the credit manager’s
request via letter to the attorney.

When the credit manager again emailed the attorney regarding
a discrepancy in the accounting provided by the attorney for
one of the accounts, the attorney failed to respond. Subsequently
the credit manager emailed the attorney. The email indicated
that the attorney failed to respond to five requests for accounting
information made over the prior two months.
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The credit manager continued to email the attorney requesting
information on the accounts that had previously been requested
but the attorney failed to respond.

ADMONITION

On March 28, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.5(a) (Fees) and 8.4(c) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Over a period of several months, the attorney billed hours to a
firm client for work the attorney did not perform. The client
paid the bills as they were submitted by the firm. A firm audit
of the client’s account revealed the improperly billed hours.
The firm informed the client and refunded the overpayment to
the client.

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/office-of-professional-
conduct-ethics-hotline/#more-’
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Mitigating factors:

Personal or emotional problems; full and free disclosure to the
disciplinary authority; cooperative attitude towards proceedings;
participation in rehabilitation with continued counseling;
acceptance of significant oversight in his work and billing of
clients; and remorse.

DISBARMENT

On April 14, 2014, the Honorable Judge Gary D. Stott, Fifth
Judicial District Court, entered an Order of Sanction Disbarment
against M. John L. Ciardi for violation of Rule 3.5(d) (Impartiality
and Decorum of the Tribunal) and 8.4(d) (Misconduct) of the
Rules of Professional Conduct.

In summary:

Mr. Ciardi appeared in the Fifth District Court in St. George to
represent a client in a criminal matter. The client had appealed
a case from the Washington County Justice Court. When the case
was called neither the client nor Mr. Giardi were present. The
judge dismissed the case and remanded it back to the justice court.
During the next roll call Mr. Ciardi entered the courtroom,
interrupted the judge’s calendar and asked the court to recall
the case. The court instructed Mr. Ciardi to sit down or he
would be removed from the courtroom. Mr. Ciardi did not sit
down and persisted in his request to have the case recalled. The
judge then ordered him out of the courtroom, which was full of
attorneys and members of the public. It was necessary for a
bailiff to escort Mr. Ciardi from the courtroom. Mr. Ciardi
caused a disruption and swore loudly as he was leaving the
courtroom, and he continued to yell loudly outside the
courtroom and made disparaging remarks about the judge. Mr.
Ciardi then went to the court clerk’s office, which is open to the
public. He continued to yell and make disparaging remarks
about the judge in the clerk’s office.

Mr. Ciardi became belligerent with court personnel and the
clerk requested the assistance of a bailiff. A bailiff came to the
clerk’s office and asked Mr. Ciardi numerous times to leave the
courthouse. Mr. Giardi refused and continued to yell at the
bailiff and make disparaging remarks about the judge. At one
point, there were three bailiff’s in the public area of the clerk’s
office dealing with Mr. Ciardi. The bailiffs had to leave their
assignments in three different courtrooms in order to deal with
him. The incident with Mr. Ciardi in the clerk’s office lasted for
approximately one hour.


http://utahbar.org/opc/office-of-professional-conduct-ethics-hotline/#more-'

After Mr. Ciardi was escorted from the clerk’s office by two
bailiffs he continued to yell at the bailiffs. While in the rotunda
of the courthouse he yelled obscenities directed toward one of
the bailiffs. There were members of the public in the rotunda
that witnessed Mr. Ciardi’s conduct. Mr. CGiardi yelled other
profanities and vulgarities that were heard by the public. Mr.
Ciardi was cited for Disorderly Conduct and Refusing a Lawful
Order/Interfering.

As a result of Mr. Ciardi’s conduct at the courthouse, a
Screening Panel hearing was held before the Utah Supreme
Court Ethics and Discipline Committee. At the Screening Panel
hearing Mr. Ciardi made disparaging comments about the Utah
judicial system, Utah Courts, Utah Judges, the Screening Panel
members and the proceedings. Mr. Ciardi repeatedly interrupted
witnesses who were attempting to offer testimony, and referred
to witnesses as liars and idiots.

PROBATION

On April 22, 2014, the Honorable Keith C. Barnes, Fifth Judicial
District Court, entered an Order of Discipline: Probation against
Kerry E Willets for violation of Rules 1.4(a) (Communication),
1.5(a) Fees, 1.16(d) (Declining or Terminating Representation),
and 8.1(b) (Bar Admissions and Disciplinary Matters) of the
Rules of Professional Conduct.

In summary there are four matters:

In the first matter, Mr. Willets was hired to represent a client in
a Chapter 7 Bankruptcy Petition. Mr. Willets filed the Petition on
behalf of the client and the court subsequently discharged the
client’s Petition. The court notified the client of the discharge by
letter sent to the address Mr. Willets provided for the client in
the bankruptcy filings; however, Mr. Willets did not directly
notify the client that the Court had discharged his Petition.

In the second matter, Mr. Willets was hired to represent a client
in a bankruptcy matter. The client paid Mr. Willets a fee to
pursue the bankruptcy matter. Mr. Willets never filed a bankruptcy
petition on behalf of the client.

Even though requests for a refund were made, Mr. Willets never
provided an accounting of the fees he received from the client.
Some work was performed; however, Mr. Willets never refunded
any portion of the fees to the client.

The Office of Professional Conduct (“OPC”) sent a Notice of
Informal Complaint (“NOIC”) to Mr. Willets requiring him to
respond to the informal Bar complaint in writing within twenty
days. Mr. Willets did not submit a timely NOIC response.

In the third matter, the OPC sent an NOIC to Mr. Willets requiring
him to respond to the informal Bar complaint in writing within
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twenty days. Mr. Willets did not submit a timely NOIC response.

In the final matter, Mr. Willets was retained to modify a divorce
petition. Mr. Willets did not file any paperwork with the court
on behalf of the client. Subsequently, the client decided to
terminate the services of Mr. Willets and asked for a refund of
the fees paid. Even though Mr. Willets had earned some of the
fees paid, Mr. Willets never refunded any portion of the monies
paid by the client.

The OPC sent an NOIC to Mr. Willets requiring him to respond
to the informal Bar complaint in writing within twenty days. Mr.
Willets did not submit a timely NOIC response.

Aggravating factors:
Prior record of discipline.

Mitigating factors:
Family medical problems.

PUBLIC REPRIMAND

On April 21, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Roland . Uresk for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication)
and 8.1(b) (Bar Admission and Disciplinary Matters) of the
Rules of Professional Conduct.

\olume 7/ No. 4

In summary:

Roland E Uresk was hired by the executors of an estate to represent
the estate in a probate matter. Mr. Uresk was retained by the
executors to have the primary house of the estate and other
properties appraised; ready the house and other properties for
sale; contact a realtor; and to identify and pay the taxes of the
estate. Mr. Uresk paid the estate’s taxes, but failed to accomplish
any of the other tasks he was hired to perform. Mr. Uresk also
failed to timely and regularly communicate with the executors of
the estate and failed to respond to any of their written correspondence
in writing. Mr. Uresk failed to provide the executors with an
accounting of the expenses incurred and/or paid by the estate
and he failed to properly advise them regarding their responsi-
bilities as fiduciaries. Mr. Uresk also failed to assist the
executors in their responsibilities as executors of the estate.

The Office of Professional Conduct sent a Notice of Informal
Complaint (“NOIC”) to Mr. Uresk requiring him to respond in
writing to the informal Bar complaint. Mr. Uresk failed to
submit a timely NOIC response despite admitting that he
received the NOIC sent by the OPC.

NOTICE OF TRANSFER OF PHILIP J. DANIELSON TO
DISABILITY STATUS

On May 2, 2014, the Honorable Judge Kate Toomey, Third
Judicial District Court, entered an Order Transferring Philip J.
Danielson to Disability Status.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

SUSPENSION

On January 6, 2014, the Honorable Judge Ryan Harris, Third
Judicial District Court, entered an Order of Discipline: Suspension
for six months and one day and probation for 18 months, for
Mr. McKay Marsden’s violation of Rule 8.4(b) (Misconduct) of
the Rules of Professional Conduct. The Suspension Order is
effective as of the date of an Interim Suspension Order entered
on November 12, 2013.

In summary:

On November 4, 2011, Mr. Marsden was charged with Driving
Under the Influence of Alcohol and/or Drugs (“DUI”), Open
Container in a Vehicle, Failure to stay in One Lane and Failure to
Yield to Emergency Vehicle; a third degree felony because of
two prior DUI's within the prior ten year period and due to a
pending DUI in another court. On August 14, 2012, Mr. Marsden
pled guilty to and was convicted of Driving Under the Influence

\olume 7/ No. 3

of Alcohol or Drugs, a third degree felony.

ADMONITION

On March 6, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

The Office of Professional Conduct served the attorney with a
Notice of Informal Complaint. The attorney failed to respond to
the Notice of Informal Complaint as required by the Rules of
Lawyer Discipline and Disability.

Mitigating factors:
Remorse and absence of a prior record of discipline.
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ADMONITION

On March 12, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.5(a) (Fees) and 8.1(b) (Bar Admission and Disciplinary
Matters) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, the attorney was retained to represent a client
in connection with an immigration matter. The client paid the
attorney an initial retainer. After taking the client’s payment, the
attorney’s office informed the client that the next available
appointment to meet with the attorney was not for several
weeks. The client terminated the attorney’s representation and
requested a refund of the retainer. The attorney initially refused
to refund the client’s retainer on the basis that the retainer was
a non-refundable fee.

The Office of Professional Conduct served a Notice of Informal
Complaint upon the attorney, requiring the attorney to respond
in writing to the client’s informal Bar complaint. The attorney
failed to respond to the Notice of Informal Complaint.

In the second matter, the attorney was retained to represent a
husband and wife in their efforts to obtain U Visas as victims of
a crime. The clients paid the attorney for both representations. The
attorney submitted paperwork to the Department of Homeland
Security on behalf of the clients which incorrectly cited a
non-qualifying criminal offense as the basis for the clients’ requests
for U Visa status. The Department of Homeland Security sent the
clients a Request for Evidence, requiring them to demonstrate
how the non-qualifying offense was similar to a crime that would
qualify the clients for U Visa status. The attorney requested
additional fees from the clients to respond to the Request for
Information and provide corrected information.

Mitigating factors:
Timely good faith effort to make restitution or to rectify the
consequences of the misconduct involved.

SUSPENSION

On January 30, 2014, the Honorable Judge Ryan Harris, Third
Judicial District Court, entered an Order of Discipline: Suspension
against Mr. Paul R. Poulsen for violation of Rule 8.4(b) (Misconduct)
and 8.4(c) (Misconduct) of the Rules of Professional Conduct.
Mr. Poulsen was suspended for one year. The effective date of
the suspension is the date of an Order of Interim Suspension
against Mr. Poulsen dated May 7, 2013.
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In summary:

On October 1, 2012, Mr. Poulsen pled guilty and was convicted
of one count of wrongful appropriation, a Class A misdemeanor.
Mr. Poulsen pled guilty to the facts as described in the Amended
Information filed against him, admitting that from approximately
January 2006 through June 2012, while employed by a law firm,
he billed for legal services to at least four closed files for work
that he did not perform.

SUSPENSION

On January 27, 2014, the Honorable W. Brent West, Second
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Discipline suspending Ronald E. Griffin from
the practice of law for a period of eight months with four months
stayed and one year of probation, for Mr. Griffin’s violation of
Rules 3.4(c) (Fairness to Opposing Party and Counsel), Rule
5.5(a) (Unauthorized Practice of Law; Multijurisdictional
Practice of Law), Rule 8.1(b) (Bar Admission and Disciplinary
Matters), and Rule 8.2(a) (Judicial Officials) of the Rules of
Professional Conduct.

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/office-of-professional-
conduct-ethics-hotline/#more-’

In summary:

Mr. Griffin was involved in a civil case where pursuant to the
settlement of the case, his clients were entitled to an award of
their costs and attorney’s fees. Opposing counsel made requests
for Mr. Griffin’s billings records showing the attorney’s fees he
was claiming in the case. Mr. Griffin did not produce his billing
records in response to the requests from opposing counsel. Mr.
Griffin was directed by the judge presiding over the case to
submit evidence of his attorney’s fees. Mr. Griffin did not submit
his billing records for attorney’s fees as the court directed.

While Mr. Griffin’s attorney membership was on inactive status,
Mr. Griffin filed papers with the court as an attorney; made
appearances on behalf of clients in a case at status conference
hearings before the court and at a2 mediation. During the time
Mr. Griffin’s license was on inactive status, he charged attorney’s
fees in billings for work he performed for his clients and
negotiated and signed a settlement agreement on behalf of the
parties to a civil action as their attorney in the case.

Mr. Griffin filed a Rule 54(b) motion for reassessment and
revision of a prior ruling, judgment and Court order, along with
a supporting memorandum. In his memorandum, Mr. Griffin
made statements asserting that the judge’s ruling and judgment
raised the specter of judicial paternalism or bias and favoritism.
Mr. Griffin did not include facts to support his statements.

The Office of Professional Conduct served Mr. Griffin with a
Notice of Informal Complaint requesting his written response to
an informal Bar complaint within 20 days pursuant to the Rules
of Lawyer Discipline and Disability. Mr. Griffin did not respond
in writing to the Notice of Informal Complaint within 20 days.

Aggravating and mitigating circumstances:

The Court found some aggravating and some mitigating
circumstances. Based on the mitigating circumstances, the court
shortened and stayed some of the suspension time in this matter.

INTERIM SUSPENSION

On October 28, 2013, the Honorable James L. Shumate, Fifth
Judicial District Court, entered an Order of Interim Suspension
pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability granting the OPC’s Motion for Interim Suspension
against John E. Hummel.

In summary:

Mr. Hummel took money and other things from indigent clients
as payment of his legal fees, even though he was already receiving
compensation for the same legal services from the County. As a
result, he was found guilty of three counts of felony theft by
extortion; one count of felony theft by deception; and one count
of felony attempted theft by extortion.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

RESIGNATION WITH DISCIPLINE PENDING

On August 1, 2014, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning
James E Nichols, for violation of Rules 1.1 (Competence), 1.3
(Diligence), 1.4(a) (Communication), 1.5(a) (Fees), 1.15(a)
(Safekeeping Property), 1.15(c) (Safekeeping Property),
1.15(d) (Safekeeping Property), 1.16(d) (Declining or
Terminating Representation), 3.1 (Meritorious Claims and
Contentions), 3.3(a) (Candor Toward the Tribunal), 3.4
(Fairness to Opposing Party and Counsel), 4.1 (Truthfulness in
Statements to Others), 4.4 (Respect for Rights of Third
Persons), 5.3(c) (Responsibilities Regarding Nonlawyer
Assistants), 8.4(b) (Misconduct), 8.4(c) (Misconduct), and
8.4(d) (Misconduct) of the Rules of Professional Conduct.

In summary, there are five matters:
In the first matter, Mr. Nichols hired an associate attorney to

work at his firm. The attorney transferred trust funds for one of
her clients into Mr. Nichols’ IOLTA account when she started
working for Mr. Nichols and over the next three months, added
to the amount held in Mr. Nichols’ trust account.

Subsequently, the attorney left Mr. Nichols’ employment and many
of the clients chose to go with her. After she joined a new firm,
she contacted Mr. Nichols requesting that all of her clients’ funds
be turned over so that she could put the funds in her trust account.

The attorney requested an accounting from Mr. Nichols of all of
the funds in his trust account. Mr. Nichols refused to provide an
accounting or to give any of the funds to the attorney. In response
to the attorney’s request for the clients’ funds, Mr. Nichols stated
that there were no funds in his trust account and claimed that
he either transferred the funds to his operating account or
retained the funds for himself even though he had not done
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work on the cases to earn the fees. Mr. Nichols also falsely
claimed that his receptionist failed to put the money in trust.

One client who stayed with Mr. Nichols was in the middle of
settlement negotiations when the associate attorney left.
Opposing counsel, in the case, drafted settlement papers and
sent them to Mr. Nichols so that the client could sign. The client
attempted to contact Mr. Nichols but he had closed his office
and vanished resulting in a significant delay in settling the case.

In the second matter, Mr. Nichols was hired by a client to
represent her during her production of an event at the
Sundance Film Festival. During the festival, Mr. Nichols’ client
hosted an event and sub-let portions of a building to vendors.
One of the vendors signed a contract with the client and paid for
use of the space for one week.

At the conclusion of the week, Mr. Nichols removed the vendor’s
equipment from the building and told the vendor that he would
return the equipment only if he received additional money. Mr.
Nichols filed a Writ of Replevin in another County requesting
that he be given a Writ to take the property even though he had
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already taken the property and placed it in a storage unit. In
support of the Writ, Mr. Nichols made misrepresentations to the
Court. Based upon Mr. Nichols misrepresentations to the Court,
the Court signed the Writ.

The vendor had to hire counsel to have the Writ quashed based
upon the fact that Mr. Nichols had inappropriately obtained the
Writ. Mr. Nichols was ordered to return all of the property to
the vendor. When the vendor retrieved the equipment from Mr.
Nichols, some of the equipment was missing.

Both Mr. Nichols and his client were charged with Theft, a
Second Degree Felony. As a result of Mr. Nichols’ actions, his
client was arrested and spent 30 days in jail before she was able
to have the charges against her dismissed.

Mr. Nichols eventually pled guilty to a reduced charge of
Attempted Wrongful Appropriation, a Class A Misdemeanor, but
the vendor never received the missing equipment which had
significant irreplaceable value. Mr. Nichols was ordered to pay
restitution, serve 60 days in jail and was placed on supervised
probation for 24 months.

In the third matter, Mr. Nichols was hired to represent a client
in matters relating to child support issues. An Order to Show
Cause hearing was held in the matter and the court later issued
a ruling affecting the client’s rights. Mr. Nichols never sent his
client a copy or explained the ruling. The client emailed Mr.
Nichols inquiring about what he needed to do pursuant to the
ruling. Mr. Nichols notified the client that his mailing address
had changed but did not respond to his client’s questions.

The client made numerous subsequent attempts to contact Mr.
Nichols to find out what he needed to do pursuant to the ruling,
but he either received no response from Mr. Nichols or a
response without any substantive information. Mr. Nichols’
phone numbers were later disconnected or not in service.

The client never received a copy of his file, and despite the client’s
multiple requests for statements, Mr. Nichols never sent him any
statements regarding his fees or a refund. The client was forced
to hire a second attorney to represent him in the matter.

In the fourth matter, Mr. Nichols was retained to represent a
client in a custody matter in Idaho. Mr. Nichols advised the client
regarding the case and told the client he would assist her in
modifying the order even though he was not licensed in Idaho.
When the client’s children moved to Washington, Mr. Nichols
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continued with the representation even though he is not licensed
to practice in Washington. As part of the retainer agreement, the
client granted Mr. Nichols a lien on her automobiles.

Mr. Nichols sent an email to his client providing advice
regarding a California Order and the litigation in Washington.
Subsequently, the client sent numerous emails requesting
information about the case and informing Mr. Nichols that she
needed to appear in court in ten days.

Mr. Nichols sent the client an email informing her that the
documents related to the Washington case were available to be
picked up at his office. When the client went to Mr. Nichols’
office, it was empty and her papers were found in a drawer.

When the client received an order in Utah stating that there was
an urgent matter that needed to be addressed, she made
numerous attempts to reach Mr. Nichols, but received no
further response. Mr. Nichols never released the liens on the
client’s automobiles, paid a refund or gave the client a complete
copy of her file.

In the final matter, Mr. Nichols was retained to represent a
client in a divorce case. The client paid Mr. Nichols a flat fee to
draft, file and serve a Complaint and to file the decree, findings
of fact and necessary supporting documents in his divorce. Mr.
Nichols prepared a draft of the Summons and Complaint and
met with the client who requested that several changes be made.

After the meeting, the client made numerous attempts to reach
Mr. Nichols by telephone and by email, but never received a
response. Ultimately, Mr. Nichols’ telephone numbers were
disconnected and Mr. Nichols could not be found. The client
went to Mr. Nichols’ office and found it to be vacant. The client
had to hire a second attorney to represent him in the matter.
The client did not receive his file or a refund from Mr. Nichols.

FEDERAL COURT PUBLIC REPRIMAND AND PROBATION
On September 24, 2014, the Chair of the Attorney Discipline Panel
of the United States District Court for the District of Utah, entered
an Order of Discipline publically reprimanding Hunt W. Garner
for violation of Rule 4.2(a) (Communications with Persons
Represented by Counsel) of the Rules of Professional Conduct.
The Attorney Discipline Panel also imposed a one year probationary
period during which Mr. Garner is restricted in his ability to
appear in the United States District Court for the District of Utah.
The restrictions are as follows: Mr. Garner may only appear in
the United States District Court for the District of Utah if he is

associated in the case with a member in good standing of the
bar of that Court, who will serve as co-counsel and as a mentor
for Mr. Garner’s representation. The mentor must be identified
and approved by the Chair of the Attorney Discipline Panel of the
United States District Court for the District of Utah prior to the
filing of an action of the entry of an appearance by Mr. Garner and
must maintain co-representation throughout the period of
probation or the period of representation, whichever ends first.

In summary:

Mr. Garner represented a client in a criminal matter. On four
occasions in a single month, Mr. Garner visited a co-defendant
of his client, who was represented by counsel, at the Cache
Valley County Jail without permission from the co-defendant’s
attorney and the criminal case was discussed to the extent of
whether Mr. Garner would represent the co-defendant. Mr.
Garner knew that the co-defendant was represented by counsel
and made no effort to speak with the co-defendant’s attorney to
authorize Mr. Garner’s contact with the client.

Aggravating circumstances:
Multiple offenses and refusal to acknowledge the wrongful
nature of the misconduct involved.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

SUSPENSION

On July 10, 2014, the Honorable Judge Keith Kelly, Third
Judicial District Court, entered an Order of Discipline against Mr.
Dwight B. Williams, suspending Mr. Williams’ license to practice
law for one year for his violation of Rule 1.3 (Diligence), Rule
1.7(a) (2) (Conflict of Interest: Current Clients), Rule 1.15(a)
(Safekeeping Property), Rule 1.15(d) (Safekeeping Property),
and 8.4(c) (Misconduct) of the Rules of Professional Conduct.
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Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/office-of-professional-
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In summary:

Mr. Williams was appointed as trustee of a trust which was
created by the trust grantor to serve as a supplemental needs
trust. Mr. Williams also served as attorney for the trust and for
the trust grantor. Mr. Williams as attorney and trustee, did not
perform proper due diligence prior to investing trust funds. Mr.
Williams, as attorney and trustee, failed to diligently secure
loans made to persons from the trust. Mr. Williams, as attorney
and trustee, failed to diligently pursue collections of loans and
lost investment monies for the trust. Mr. Williams did not obtain
adequate security before or simultaneously with the dispensing
of trust funds for loans and investments and did not diligently
pursue collection of funds from the transactions.

Mr. Williams, as attorney and trustee, made loans from the trust
to friends, colleagues and former associates. Mr. Williams, as
attorney and trustee, made investments based upon his own personal
friendships and relationships without performing any objective
due diligence. Mr. Williams used trust funds to fund transactions
in which he had a personal interest with the third parties.

Mr. Williams as attorney for the trust moved trust funds from the
trust account to his firm and placed the funds in the firm client
trust account. He did not hold the funds separately from other
client funds or from firm funds. Mr. Williams failed to keep the
trust funds safe.

Mr. Williams failed to provide any information to the trust
beneficiaries regarding losses of funds each year while the trust
funds were under his control. Mr. Williams did not disclose to
the beneficiaries that he was making loans from the trust funds
to friends and colleagues without fully securing the loans for
repayment. Mr. Williams failed to disclose to the beneficiaries
that he was using trust funds for investments that were high risk
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and not appropriately safeguarded. Mr. Williams failed to create
separate trusts as required under the trust agreement, failed to
promptly deliver funds to the separate trusts as required under
the trust agreement and then failed to disclose this information
to the beneficiaries. Mr. Williams failed to disclose to the
beneficiaries any information that would allow them to make
informed decisions regarding the funds.

Mr. Williams represented to the beneficiaries that he had given
oral accounting to the trust grantor when he had not. Mr.
Williams was asked repeatedly to account for the funds under
his control and failed to provide accountings of the funds.

Mitigating factors:
Absence of prior discipline; good character and reputation; and
efforts at making restitution.

SUSPENSION

On March 29, 2014, the Honorable Judge Paul Parker, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Discipline: Suspension against Mr. Chad D.
Noakes suspending Mr. Noakes’ license to practice law for one
year for his violation of Rule 8.1(b) (Bar Admission and
Disciplinary Matters) and Rule 8.4(b) (Misconduct) of the
Rules of Professional Conduct.
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In summary:

While conducting a routine traffic stop of Mr. Noakes’ vehicle, a
Salt Lake City police officer found a substance which tested
positive as methamphetamine inside Mr. Noakes’ vehicle. Mr.
Noakes informed the officer he had given another male $300
for an amount of methamphetamine worth $260. Mr. Noakes
was charged with Possession or Use of a Controlled Substance,
a Third Degree Felony (Utah Code Ann. §58-37-8(2) (A) (I)).
Mr. Noakes pled guilty to an amended charge of Attempted
Possession of a Controlled Substance, a class A Misdemeanor,
which was to be held in abeyance for one year and dismissed if
Mr. Noakes completed the conditions of the plea deal. Mr.
Noakes also violated the ethical rules when he was sent a Notice
of Informal Complaint (NOIC) requiring him to respond in
writing to the informal Bar complaint and Mr. Noakes failed to
submit a NOIC response.

PUBLIC REPRIMAND

On May 28, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Walter T. Keane for
violation of Rules 1.1 (Competence), 1.2(a) (Scope of
Representation and Allocation of Authority), and 1.4(a)
(Communication) of the Rules of Professional Conduct.

In summary:

Mr. Keane was hired to represent two defendants in a debt
collection/foreclosure matter filed against them by a law firm
for unpaid attorney fees. Mr. Keane was paid a flat fee for his
legal representation.

After Mr. Keane filed an appearance of counsel on behalf of his
clients, a telephone conference was held by the court and Mr.
Keane failed to appear. The court could not reach Mr. Keane.
Mr. Keane’s clients were not informed of the court date in
advance of the telephone conference.

Subsequently, Mr. Keane filed a Certificate of Completion of
Discovery and Request for Trial Date. The court held a telephone
conference. Mr. Keane’s clients were not informed of the court
date in advance of the telephone conference. At the telephone
conference, without his clients’ consent and against his clients’
instruction to litigate the issue, Mr. Keane offered to settle the
matter by stipulating to an amount of damages and agreeing that
a final judgment be entered against his clients. The amount of
the damages and judgment that Mr. Keane agreed to was in
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excess of the amount of damages sought in the complaint filed
against Mr. Keane’s clients.

Plaintiff’s counsel prepared and sent a stipulation and other
documents to Mr. Keane for signature. They were never signed
by Mr. Keane or his clients. As a result, the plaintiff filed 2 motion
to enforce the settlement, which was granted by the court.

Aggravating factors:
Lack of good faith effort to make restitution or to rectify the
consequences of the misconduct involved.

Mitigating factors:
Lack of prior discipline.

SUSPENSION & PROBATION

On May 27, 2014, the Honorable Judge Robert Faust, Third Judicial
District Court, entered an Order of Discipline: Suspension and
Probation against Ms. April R. Morrissette for violation of Rule
8.4(b) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Morrissette pled guilty to and was convicted in Colorado of
one count of Felony Menacing — Real/Simulated a class 5 felony,
C.R.S. § 18-3-206(1) (a)/(b). Ms. Morrissette also pled guilty to
a related crime of one count of Child Abuse — Negligence a class
3 misdemeanor, C.R.S. §18-6-401(1), (7) (b) (II). Ms. Morrissette
violated the statutes by aiming a gun at a group of people in a
threatening manner while yelling obscenities, and then shooting
into the ground. One of the members of the group was a
three-year old child.

Ms. Morrissette’s term of suspension began on April 22, 2013.
Following the one-year suspension period, Ms. Morrissette will
be on probation for a period of two years.

Mitigating factors:

Absence of prior discipline; and full and free disclosure to the
client or the disciplinary authority prior to the discovery of any
misconduct or cooperative attitude toward proceedings.

PUBLIC REPRIMAND

On June 12, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Stuwert B. Johnson for
violation of Rules 1.1 (Competence) and 8.1(b) (Bar



Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

Mr. Johnson was hired to represent a client in a paternity action
involving the custody and support of a minor child. Pursuant to
Mr. Johnson’s legal advice, his client relocated out of state with
the minor child without providing sixty days notice of the relocation
as required by statute. At a hearing on an Order to Show Cause,
Mr. Johnson’s client was held in contempt of court for moving
without giving sixty days notice and for denying parent time. As
aresult, Mr. Johnson'’s client was ordered to perform community
service and to pay attorney fees.

The Office of Professional Conduct sent a Notice of Informal
Complaint (NOIC) to Mr. Johnson requiring him to respond in
writing to the informal Bar complaint. Mr. Johnson failed to
submit 2 NOIC response.

PUBLIC REPRIMAND

On June 5, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against J. Keith Henderson for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
and 8.1(b) (Bar Admission and Disciplinary Matters) of the
Rules of Professional Conduct.

In summary:

Mr. J. Keith Henderson was hired to assist with a disability
claim. After Mr. Henderson was hired, his client was unable to
contact him for two months. After finally getting in touch with
Mr. Henderson, Mr. Henderson explained that personal
circumstances had put him behind and he would send a report
assessing the disability claim right away. After two more months
of not hearing anything, the client again tried to contact Mr.
Henderson. Mr. Henderson said he would send the report the
following Monday. Mr. Henderson never sent the report.

The Office of Professional Conduct (OPC) sent a Notice of
Informal Complaint (NOIC) to Mr. Henderson requiring him to
respond in writing to the informal Bar complaint. Mr. Henderson
failed to submit a NOIC response despite admitting that he
received the NOIC sent by the OPC.

ADMONITION

On June 30, 2014, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Admonition
against an attorney for violation of Rules 1.7(a) (Conflict of Interest:
Current Clients) and 1.8(a) and Rule 1.8(i) (Conflict of Interest:
Current Clients: Specific Rules) of the Rules of Professional Conduct.

In summary:
The attorney acted as legal counsel and advisor for an individual
from whom the attorney purchased a business ownership
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interest. The attorney entered into the business transaction with
the client without securing the client’s informed consent, in
writing, to attorney’s role in the transaction. The attorney also
used information relating to the representation of the client to
the client’s disadvantage in obtaining a purchase price for the
business ownership interest. Through the business transaction,
the attorney acquired a proprietary interest in the subject matter
of a lawsuit in which the attorney was counsel of record for
most of the defendants named in the lawsuit.

Mitigating factors:

Absence of a prior record of discipline; absence of a dishonest
motive; timely good faith effort to make restitution or to rectify
the situation; and genuine remorse.

RESIGNATION WITH DISCIPLINE PENDING

On July 18, 2014, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning
Steven Kuhnhausen, for violation of Rule 8.4(b) (Misconduct)
of the Rules of Professional Conduct.

In summary:

On April 28, 2014, Mr. Kuhnhausen pled guilty to two counts of
Unlawful Sexual Conduct with a sixteen- or seventeen-year-old, both
3rd degree felonies, in violation of Utah Code section 76-5-401.2.

SUSPENSION

On July 20, 2014, the Honorable Judge Robert Faust, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Order of Suspension against Mr. Huy Ngoc Vu, suspending
Mr. Vu's license to practice law for three years for his violations
of Rule 1.3 (Diligence), Rule 1.4(a) (Communication), Rule
1.5(a) (Fees), Rule 1.16(d) (Declining or Terminating
Representation), and Rule 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Professional Conduct.

In summary, there are five matters:

In the first matter, Mr. Vu was hired for legal representation in a
divorce matter. Mr. Vu filed several documents with the court
including the Verified Complaint for Divorce and also sent and
received several email correspondences in connection with his
representation of the client. Subsequently, Mr. Vu stopped
responding to the client’s emails and phone calls. There is no
evidence through invoices and/or an accounting to show that
Mr. Vu earned the entire fee he collected. Mr. Vu failed to return
unearned fees and return the client’s papers.

\olume 27 No. 4

In the second matter, Mr. Vu was hired for legal representation
for modification of a divorce involving child custody issues. Mr.
Vu had several communications with the client about the case
during the month in which he was hired. Mr. Vu failed to obtain
documents and coordinate visitation times as requested by the
client. Despite the client’s multiple attempts to communicate
with Mr. Vu, Mr. Vu did not have any contact with his client
following the communications which transpired during the
month in which he was hired and he failed to inform the client
he would no longer be representing the client.

In the third matter, Mr. Vu was hired to represent a client in divorce
modification proceedings. Mr. Vu was ordered to prepare the court’s
order but failed to do so. Mr. Vu failed to communicate the client’s
upcoming travel plans with opposing counsel as requested and issues
arose regarding the client’s child and ex-spouse. When the client
returned from the trip, Mr. Vu did not respond to the client’s
communications. Mr. Vu did not file or send documents for an
Order to Show Cause hearing to opposing counsel. Despite repeated
attempts to communicate by the client, Mr. Vu did not respond.
Mr. Vu failed to give notice that he would no longer represent
the client and failed to respond to requests for the client’s file.

In the fourth matter, Mr. Vu was hired for legal representation in
a divorce matter. During the first two months of the representation,
Mr. Vu did some work on the case. Subsequently, despite numerous
attempts by the client to communicate, Mr. Vu failed to communicate
with the client. Mr. Vu did not send the documents filed by opposing
counsel to his client and also failed to return the client’s file.

In the final matter, Mr. Vu entered into a fee agreement with a
client to finish a Qualified Domestic Relations Order (QDRO)
from the client’s divorce. During the first two months of the
representation, Mr. Vu regularly communicated with the client
via email and discussed the process by which he would get
information necessary to complete the QDRO. Thereafter, Mr.
Vu failed to communicate with the client despite the client’s
repeated attempts to communicate with him. Mr. Vu did not
follow through with the work he agreed to perform. Mr. Vu
abandoned the client and failed to give the client notice that he
was no longer representing the client.

In all five matters, Mr. Vu was served with a Notice of Informal
Complaint requesting information from him concerning the
informal Bar complaints. Mr. Vu failed to submit responses in
writing to the OPC’s requests for information concerning the
informal Bar complaints against him.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m.
for fast, informal ethics advice. Leave a detailed message describing the problem and within a
twenty-four-hour workday period, a lawyer from the Office of Professional Conduct will give you
ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-
conduct-ethics-hotline/. Information about the formal Ethics Advisory Opinion process can be found at
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/.

B01-531-9110

RECIPROCAL DISCIPLINE

On December 1, 2014, the Honorable Richard McKelvie, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Reciprocal Discipline: Public Reprimand
against Julie C. Molloy for violating Rule 1.15(a) (Safekeeping
Property) and Rule 8.4(c) (Misconduct) of the Rule of
Professional Conduct.

Ms. Molloy is a member of the Utah State Bar and is also
licensed to practice law in Massachusetts. The Commonwealth
of Massachusetts Board of Bar Overseers of the Supreme
Judicial Court issued an Order of Public Reprimand
reprimanding Ms. Molloy for her conduct in violation of the
Massachusetts Rules of Professional Conduct. An Order was

entered in Utah based upon the discipline order in
Massachusetts.

In summary:

Ms. Molloy deposited personal funds to her IOLTA account and
kept earned fees in her IOLTA account to avoid an Internal
Revenue Service levy against her personal account and
operating account.

Ms. Molloy made cash withdrawals and internal debits from the
IOLTA account that did not identify the recipient or source of the
funds. Ms. Molloy made payments from her IOLTA account from
personal funds and earned fees directly to creditors or vendors

for her personal expenses. Ms. Molloy did not maintain a ledger

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar
Member, Supreme Court Advisory Committee on Professionalism

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

\olume 26 No. 7

801.583.0801 sctdaniels@aol.com


http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/
mailto:sctdaniels%40aol.com?subject=Utah%20Bar%20Journal%20ad

for each client matter that listed all transactions for the client
and the balance remaining for the client after each transaction.

In addition, Ms. Molloy did not perform a three-way
reconciliation of her IOLTA account at least every sixty days. To
the extent that Ms. Molloy reconciled her IOLTA account, she
did so incorrectly and calculated incorrect balances. Ms. Molloy
did not maintain and retain any reconciliation reports.

Aggravating factors:
Prior record of discipline.

Mitigating factors:
Health problems.

ADMONITION

On December 15, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rule 1.6 (Confidentiality of Information) of the Rules of
Professional Conduct.

In summary:

A law firm was hired to represent a client in a family law matter.
After the representation was terminated, the client posted an
anonymous and disparaging comment regarding the law firm
online. The attorney who owned the firm posted some general
information regarding the representation as a rebuttal on the
website, including the disclosure of the client’s name.

Military and Government
Retirement Benefits
Allocation

30 years experience

Expert Witness or
Consultation

NEIL B. CRIST, Esq.

(801) 643-0533

Named in a Bar Complaint?

Many complaints are dismissed in the early stage of the
discipline process, and less than 3% result in Orders of
Discipline, but all are disconcerting.

The newly formed Discipline Process Information Office is
here to help. Jeannine P. Timothy will answer questions
about the discipline process, refer you to the appropriate
procedural rules at various points in the process, and
inform you about the progress of your individual matter
with the Office of Professional Conduct. Call Jeannine at
801-257-5515 or email her at Disciplinelnfo@UtahBar.org.

Jeannine P. Timothy
801-257-5515
Disciplinelnfo@UtahBar.org

Online
Results?

Digital Marketing

Solutions

Start Today!
801.413.7734 "™
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/
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PUBLIC REPRIMAND

On October 13, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Scott T. Poston for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) Fees, 1.15(c) (Safekeeping Property), and 8.1(b)
(Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

Mr. Poston was hired to represent a client in a criminal matter
and an immigration matter. Mr. Poston was paid a flat fee for his
legal representation. Mr. Poston did not earn the entire flat fee
and failed to place the flat fee in to his trust account.

At the time Mr. Poston was retained, the client filled out and
signed the necessary forms required for Mr. Poston to enter an
appearance on his behalf and to submit a Freedom of Information
Act (FOIA) Request to obtain his applicable records. Mr. Poston
did not file the FOIA Request until two months after the request
was ready to be sent and took three months to report to his
client on the information he received.

Mr. Poston failed to contact the criminal prosecutor for months
after he was retained, after telling his client it would only take a
few weeks to resolve. Mr. Poston failed to follow up on his
conversation with the criminal prosecution and ultimately did
nothing to address his client’s criminal charge. The client made
several attempts to speak with Mr. Poston by contacting his
office. Mr. Poston did not return the client’s calls. Mr. Poston
failed to report to his client in a timely manner regarding the

work he performed.

The OPG sent a Notice of Informal Complaint (“NOIC”) to Mr.
Poston requiring him to respond to the informal Bar complaint
in writing within 20 days. Mr. Poston did not submit a timely
NOIC response.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

ADMONITION

On June 28, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.2(a) (Scope of Representation and Allocation of Authority
Between Client and Lawyer), 1.4(a) (Communication), and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

The attorney acted negligently in stipulating to the Memorandum
of Understanding and causing the dismissal of the client’s case
after the attorney’s office received the client’s faxed letter
stating that the client had reconsidered the settlement and did
not want the Memorandum of Understanding submitted to the
Court. The attorney’s conduct caused potential injury because
the client’s decision on this matter should have been honored
and the client should have been allowed an opportunity to

challenge the enforcement of the Memorandum of Understanding,.

The attorney did subsequently file a motion to set aside the
divorce decree; however, that motion was denied. The attorney
negligently failed to reasonably communicate with the client
prior to stipulating to the divorce decree.

ADMONITION

On August 8, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of
Rules 1.3 (Diligence), 1.4(a) (Communication), 8.1(b) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

\olume 25 No. 6

In summary:

An attorney was hired to have a juvenile’s criminal record
expunged. The attorney failed to reasonably communicate with
his clients. The attorney failed to timely respond to the OPC’s
request for information. The attorney was negligent and his
misconduct inflicted little or no injury.

Aggravating factors:
Prior discipline history and substantial experience in the practice.

Mitigating factors:
Remorse and recent personal issues.

PUBLIC REPRIMAND

On August 27, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Kimberly J. Trupiano, for
violation of Rules 3.3(a) (Candor Toward the Tribunal), 8.4(c)
(Misconduct), 8.4(d) (Misconduct), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:

A pro se individual pleaded guilty to criminal charges; was
placed on probation; fined and ordered to complete further
evaluation. Almost two years after the conviction, the judge was
notified that the individual had not paid the fines nor completed
the evaluation. The individual failed to appear and a warrant
was issued for his arrest. Four years after the warrant was issued,
Ms. Trupiano made a motion to recall the warrant on the
individual on the basis that he had been deported shortly after
his plea and sentencing so he could not complete the criminal
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matter. The documents filed by Ms. Trupiano implied that the
individual had remained outside the country since his deportation.
At the same time that Ms. Trupiano filed her motion to recall the
warrant, Ms. Trupiano was representing the individual in a child
custody matter in Utah that was scheduled to be heard approxi-
mately nine days after she had filed the motion to recall the
warrant. Among the documents that Ms. Trupiano filed as part
of the motion to recall and subsequent hearing on behalf of the
individual was a non-notarized affidavit giving Ms. Trupiano
permission to represent the individual. A notarized affidavit
would have revealed that the individual was presently living in
Kansas. In response to questions from the judge about Ms.
Trupiano’s client’s sentencing, Ms. Trupiano never clarified that
her client had returned to the United States after deportation.
Ms. Trupiano phrased her responses to avoid disclosing her
client’s location and trips to Utah. Ms. Trupiano’s statements
were misleading and in fact misled the prosecution and the
Court and she did nothing to correct the misrepresentation. The
level of injury is injury to the legal system.

Mitigating factors:

No prior discipline; inexperience in the law; value of her
services to the community; the judge’s belief that Ms. Trupiano
is a good lawyer.

SUSPENSION AND PROBATION
On August 20, 2012, the Honorable L. A. Dever, Third Judicial
District Court, entered an Order of Sanction suspending D. Scott
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Berrett from the practice of law for three years and placing him

on probation for three years for violation of Rules 1.1 (Competence),
1.2(a) (Scope of Representation), 1.3 (Diligence), 1.4(a)
(Communication), 1.4(b) (Communication), 1.5(a) (Fees),
1.5(c) (Fees), 1.15(a) (Safekeeping Property), 1.15(c)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), 8.1(b) (Bar Admission and Disciplinary
Matters), 8.4(c) (Misconduct), 8.4(d) (Misconduct) and
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary there are eight matters:

In the first matter, a client hired Mr. Berrett to assist the client
in collecting funds from the client’s client. In the second matter,
a client provided Mr. Berrett with customer files in order to
collect debts owed to a financial group. In the third matter, a
client hired Mr. Berrett to represent the client in matters
relating to the custody and visitation of a child. In the fourth
matter, Mr. Berrett represented a client on a personal injury
when he was associated with a law firm. In the fifth matter, the
client retained Mr. Berrett to represent the client regarding
three personal injury matters. In the sixth matter, a client paid
Mr. Berrett to represent the client in a divorce case. In the
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seventh matter, a client hired Mr. Berrett to pursue a civil suit.
In the eighth matter, a client hired Mr. Berrett via telephone,
after receiving an advertising mailer from Mr. Berrett that
referred to charges pending against the client.

In one matter Mr. Berrett lacked sufficient experience to properly
complete the work he was hired to perform. In six matters Mr.
Berret failed to abide by his client’s objectives with regard to
their matters. In all matters Mr. Berrett failed to pursue the cases
in a timely manner or failed to complete any meaningful work
on the cases. In all matters Mr. Berrett failed to communicate
with his clients by failing to return calls, emails, and text messages
and failing to respond to faxes or mailed correspondence. In
four of the matters Mr. Berrett failed to reasonably explain
matters to his clients so they could make informed decisions
about their cases. In four matters Mr. Berrett charged an
unreasonable fee when he failed to perform any meaningful

work on the matters. In three of the matters Mr. Berrett failed to
have a written fee agreement with his clients. In one matter Mr.
Berrett did not keep funds the clients paid separate from his
own property. In one matter Mr. Berrett withdrew fees that were
unearned. In seven matters Mr. Berrett failed to return the
clients’ files and/or return any unearned fees when requested.
In all matters Mr. Berrett failed to appear at the Screening Panel
hearing. In five of the matters Mr. Berrett misrepresented the
status of the case to his clients. In four of the matters Mr.
Berrett failed to pursue the matters, thereby engaging in
conduct that was prejudicial to the administration of justice.

Aggravating factors:

Prior record of discipline; dishonest or selfish motive; pattern
of misconduct; multiple offenses; and substantial experience in
the practice of law.

November 8-9

Little America Hotel

Early registration must be postmarked by Nov. 2nd.

UTAH STATE BAR

ell2 Fall Forum

HRS.
CLE Creai”

Upfo

*Including up to 3 hours Professionalism/Civility
Credit, and up fo 4 hours Ethics Credit.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules_ops_pols/index of opinions.html.

RESIGNATION WITH DISCIPLINE PENDING

On October 10, 2012, the Utah Supreme Court entered an
Order Accepting Resignation with Discipline Pending
concerning C. Andrew Wariner for violation of Rule 1.4(a)
(Communication), 1.4(b) (Communication), 1.15(a)
(Safekeeping Property), 1.15(d) (Safekeeping Property),
1.15(e) (Safekeeping Property), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:

Mr. Wariner left the law firm with whom he was practicing and
gave his client the option of continuing the representation or
staying on with the firm. The client elected to have Mr. Wariner
continue to represent him. Mr. Wariner took the client’s case
and file with him. A few weeks after leaving the firm, the client
agreed to a settlement. Mr. Wariner received the settlement
funds and disbursed a portion of the funds to the client and to
himself and placed the remainder in a trust account. Mr.
Wariner later took the remaining funds from the trust account
and put them into his operating account for his own use.

Because of work done on the case prior to leaving the firm, the
firm claimed an interest in the settlement funds. Several
medical providers claimed interests in the settlement funds.
The client understood that the outstanding medical bills would
be paid out of the settlement. Although the client received some
money from the settlement, the client never received an
accounting and was still owed some of the funds. The firm and
the client asked on multiple occasions for a full accounting of
the disbursement of settlement funds. Mr. Wariner did not
provide an explanation regarding the disbursement of

settlement funds.

The client attempted to contact Mr. Wariner several times but
Mr. Wariner did not respond. Mr. Wariner’s ex-partner also
wrote to Mr. Wariner asking for the balance of funds owed on
the client’s matter. The partner contacted Mr. Wariner stating
that the firm had received notice from medical providers that
had not been paid for medical services provided to the client.
The partner sent Mr. Wariner two e-mails asking for the funds
owed to the firm and requesting that Mr. Wariner pay the
medical providers. Finally, after the firm filed suit on behalf of
a medical provider, Mr. Wariner paid the lien, however the
client never received a full accounting of the settlement funds.

Former CIA Officer
now offering...

Services as an expert witness or consultant in
matters regarding firearms, firearms training,
and firearms use.

In addition to being ex-CIA, he’s an NRA Certified
Instructor (#179627296), author of The Covert Guide
to Concealed Carry, and writer for Concealed Carry
Magazine and Combat Handguns Magazine. He is
also happily married to attorney Amanda Hanson.

For more information call 801-512-2545 or visit:

www.ConcealedCarryAcademy.com
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SUSPENSION

On August 10, 2010, the Honorable Denise P. Lindberg entered
Findings of Fact, Conclusions of Law, and Order suspending
Nathan N. Jardine from the practice of law for three years for
violating Rules 1.1, 1.2a, 1.3, 1.4a, 1.4b, 1.5a, 1.6a, 1.15a,
1.15¢, 1.15d, 1.16d, 8.4d, and 8.4a of the Rules of Professional
Conduct. Mr. Jardine appealed his suspension. On March 9,
2012, the Utah Supreme Court issued an Order reducing Mr.
Jardine’s three year suspension to an 18 month suspension. On
October 2, 2012, the Utah Supreme Court issued a full Opinion
in the matter. The Supreme Court modified the District Court’s
Order by finding that for purpose of his discipline sanction Mr.
Jardine violated only Rules 1.2, 1.3, 1.4, 1.5, and 1.15 of the
Rules of Professional Conduct.

SUSPENSION

On October 23, 2012, the Honorable Vernice Trease entered
Findings of Fact, Conclusions of Law, and Stipulated Order of
Suspension suspending Daniel V. Irvin from the practice of law
for six months for violation of Rules 1.3 (Diligence), 1.4(a)
(Communication), 1.5(a) (Fees), 1.8(h) (2) (Conflict of
Interest: Current Clients: Specific Rules), 1.15(c) (Safekeeping
Property), 8.1(b) (Bar Admission and Disciplinary Matters),

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/opc_ethics hotline.html

\olume 76 o,

8.4(d) (Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary there are three matters:

In the first matter, the OPC sent Mr. Irvin a Notice of Informal
Complaint (“NOIC”). Mr. Irvin did not submit a response to the
NOIC. Mr. Irvin did not provide any relevant facts and
documents until the day of the Screening Panel Hearing.

In the second matter, Mr. Irvin was hired to represent a client in
two criminal cases. Mr. Irvin was paid for his services. In one
case, Mr. Irvin did not appear at any of the scheduled court dates
and filed two Motions to Recall Warrant. In the other case, Mr.
Irvin did not appear at any of the scheduled court dates, nor did
he file any pleadings with the court. During his representation,
Mr. Trvin moved his office, but did not notify his client of his
new telephone number or address. Mr. Irvin collected an
unreasonable fee for the amount of work performed and Mr.
Irvin spent the fee before it was earned. Mr. Irvin and his client
signed a Release of Liability wherein Mr. Irvin agreed to pay his
client to settle the Bar complaint. The OPC sent Mr. Irvin an
NOIC. Mr. Irvin did not submit a timely response to the NOIC.
Mr. Irvin did not provide any relevant facts and documents until
the day of the Screening Panel Hearing.

In the third matter, Mr. Irvin was hired to assist in obtaining
custody of the client’s grandchildren. There were a number of
continuances from the original hearing date. At a subsequent
hearing the court ordered the matter to mediation. Mr. Irvin did
not provide the client with billing statements nor did Mr. Irvin
explain to the client what work had been performed on the
case. Mr. Irvin charged the client an additional fee that was not
reflected in her billing statement. After Mr. Irvin withdrew from
the case, a member of his firm contacted the client for the
purpose of asking the client if the client would meet with Mr.
Irvin to resolve the Bar complaint. The OPC sent a NOIC to Mr.
Irvin. Mr. Trvin did not submit a timely response to the NOIC.

RECIPROCAL DISCIPLINE

On October 26, 2012, the Honorable Vernice Trease, Third
Judicial District Court, entered an Order of Discipline: Public
Reprimand against Philip M. Kleinsmith for violating the
following Rules: 1.1 (Competence), 1.3 (Diligence), 1.4
(Communication), 1.5 (Fees), 1.16 (Declining or Terminating
Representation), 5.3 (Responsibilities Regarding Nonlawyer


http://www.utahbar.org/opc/opc_ethics_hotline.html

Assistants), 8.4(d) (Misconduct), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

Mr. Kleinsmith is a member of the Utah State Bar and is also
licensed to practice law in Alaska, Arizona, Colorado, Florida,
Hawaii, Idaho, Kansas, Kentucky, Louisiana, Maryland,
Minnesota, Missouri, Montana, Nebraska, New Mexico, North
Carolina, North Dakota, Oklahoma, Oregon, South Dakota,
Tennessee, Texas, Washington, Wisconsin, and Wyoming. The
Supreme Court of Arizona issued a Final Judgment and Order
reprimanding Mr. Kleinsmith for his conduct in violation of the
Arizona Rules of Professional Conduct. An Order was entered in
Utah based upon the discipline order in Virginia.

In summary there are several matters:

In two separate cases in Arizona, Mr. Kleinsmith filed
complaints that were ultimately dismissed for lack of service. In
nine separate cases in Arizona, Mr. Kleinsmith certified the
cases for arbitration despite the amount in question exceeding
the threshold for the amount allowed for arbitration. When
asked to explain the Arizona matters Mr. Kleinsmith stated, “The
AZ collection matters we had handled before we were employed
by the client were almost always subject of mediation by
amount. I did not consider this or direct the paralegal
accordingly and, therefore, she continued to elect mediation. T
now review every Summons and Complaint to verify whether

arbitration applies for the AZ county involved.”

In a Florida matter, Mr. Kleinsmith included an incorrect
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address and property description in the notice of sale and

certificate of title and failed to name the condominium
association as defendant. Mr. Kleinsmith indicated that he was
in the process of correcting his errors when the client
substituted new counsel.

In a Wisconsin matter, a case was dismissed with prejudice and
costs after Mr. Kleinsmith failed to appear for two hearings.
Respondent explained his failure to appear by offering: “I did
not appear at two hearings because the client was negotiating a
settlement.” As a result of his failure to appear, the matter was
dismissed with prejudice. Mr. Kleinsmith had the dismissal
changed to a dismissal without prejudice, but billed the client to
file the corrective motion after his failures to appear. The Judge
required the client to pay the Defendant for the dismissal
without prejudice.

In a Texas matter, Mr. Kleinsmith filed a Motion to Withdraw as
Counsel and mailed a copy of the motion to the client simulta-
neously. No prior notification of the withdrawal was given to the
client. Mr. Kleinsmith believed this was sufficient notice because
his understanding was that the motion could only be ruled upon
if he set it for hearing.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

ADMONITION

On January 13, 2014, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence) and 1.4(a) (Communication) of the Rules of
Professional Conduct.

In summary:

The attorney represented a Plaintiff who did not meet the threshold
requirements for maintaining a personal injury action. The attorney
nonetheless filed the Complaint but failed to have the Defendant
served. The court held a hearing on an Order to Show Cause.
The attorney did not appear at the hearing and the case was
dismissed without prejudice. The attorney re-filed the Complaint
on behalf of the Plaintiff. Over three years after the re-filing of
the Plaintiff’s [awsuit, the court issued an Order to Show Cause
for failure to prosecute. Both parties failed to appear at the
hearing and the court dismissed the case with prejudice. The
attorney did not know the case had been dismissed and failed to
keep the client informed of the status of the case, which the
client believed was still ongoing, twelve years after first hiring
the attorney. There was little or no injury to the client.

PUBLIC REPRIMAND

On December 20, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against James A. Valdez for
violation of Rules 1.15(b) (Safekeeping Property), 1.15(c)
(Safekeeping Property), and 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Professional Conduct

\olume 2/ No. 7

In summary:

Several Notices of Insufficient Funds (NSF) were generated from
the bank where Mr. Valdez had his IOLTA client trust account. The
Office of Professional Conduct (OPC) received these NSFs and in
various letters asked Mr. Valdez to explain the circumstances
surrounding the NSFs. Mr. Valdez received the request letters
from the OPC. Mr. Valdez did not respond to any of the letters.

Subsequently, the OPC served Mr. Valdez with a Notice of Informal
Complaint (NOIC) for the NSFs, requiring him to respond in writing
to the NSFs as OPC Bar complaints. Mr. Valdez received the NOIC
from the OPC. Mr. Valdez failed to respond to the OPC’s NOIC.

Mr. Valdez did not have proper accounting procedures in place.
In this respect, Mr. Valdez tracked client funds mentally and did
not have a formal tracking system.

ADMONITION

On December 5, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

The attorney represented a client in a divorce case. This
representation resulted in the client filing a Bar complaint
against the attorney. The Office of Professional Conduct sent the
attorney a Notice of Informal Complaint requiring the attorney
to respond in writing to the Bar complaint. The attorney failed
to respond to the Notice of Informal Complaint.
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PUBLIC REPRIMAND

On December 5, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Amy L. Butters for violation
of Rule 1.1 (Competence) and Rule 1.4(a) (Communication)
of the Rules of Professional Conduct

In summary:

Ms. Butters represented a client in a bankruptcy proceeding.
The client’s first bankruptcy filing was dismissed and then
subsequently re-filed. At the time the client’s bankruptcy was
re-filed, the client’s checking account had a greater balance
than the balance reflected in the filing. Ms. Butters failed to
adequately inform the client regarding how to report the
balance of their checking account and did not take adequate
steps to ensure she knew the balance of the client’s account on
the day the bankruptcy was re-filed.

The Bankruptcy Trustee wanted payment into the bankruptcy for
the total amount of the discrepancy. Ms. Butters’s client wanted
part of the discrepancy amount to be kept for bills. Ms. Butters
wrote a letter to the Trustee offering to pay back the total
amount of the discrepancy and requesting that it be paid back
in installments. Ms. Butters failed to keep her client reasonably
informed regarding her communications with the Bankruptcy
Trustee and failed to consult with her client before making an

offer of repayment to the Trustee. Ms. Butters did not adequately
explain to her client how the money in the checking account
would be treated. The client’s checking account funds that were
taken by the Bankruptcy Trustee may have been able to be used
for exempt expenses had the client been reasonably informed.

Ms. Butters’ client wanted student loan debt to be discharged as
part of the bankruptcy. Ms. Butters advised her client that they
could make a motion to have the student loans discharged
based on the client’s disability and hardship, and that the
decision would be up to the judge. Ms. Butters did not have the
requisite knowledge to properly advise her client regarding the
dischargeability of the student loans. Ms. Butters failed to timely
respond to the client’s requests for information regarding the
dischargeability of the student loan debt.

PUBLIC REPRIMAND

On December 5, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Amy L. Butters for
violation of Rule 1.4(a) (Communication), 1.5(a) (Fees),
1.15(d) (Safekeeping Property), 1.16(a) (Declining or
Terminating Representation), 1.16(d) (Declining or
Terminating Representation), and 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Professional Conduct
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In summary:

Ms. Butters was retained to represent a client in a divorce
proceeding. The client paid Ms. Butters a retainer. About 2 %
weeks after she was retained, for five days, Ms. Butters failed to
respond to the client’s telephone calls and text messages. At the
end of the five-day period, the client emailed Ms. Butters and
terminated her representation. The client also called Ms. Butters’s
assistant on the same day to reiterate that the client was
terminating the relationship. A week after she was terminated,
Ms. Butters prepared and filed an Answer on behalf of the client.

The client requested an accounting of fees from Ms. Butters.

Ms. Butters did not provide the client with an accounting and
characterized the fee she received as a flat fee. The hours Ms.
Butters spent on the client’s case prior to the termination of her
representation were billed at an hourly rate that did not justify
the fee she received. Ms. Butters did not return the unearned
fees to the client.

After the client filed a Bar complaint against Ms. Butters, the
Office of Professional Conduct sent Ms. Butters a Notice of
Informal Complaint requiring her to respond in writing to the
Bar complaint. Ms. Butters did not provide a written response
to the Notice of Informal Complaint.

ethics advice
from the Bar.

Monday-Friday
8:00 am-5:00 pm

Ethics Hotline

801-531-9110

Fast, free, informal

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
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Discipline Corner

PUBLIC REPRIMAND

On January 6, 1997, the Honorable
David S. Young, Third District Court
Judge, entered a Stipulation and Order
Regarding Imposition of Reciprocal Disci-
pline imposing a public reprimand on
Karen S. Peterson based on public disci-
pline imposed by the Wyoming Supreme
Court on August 28, 1996, for Respon-
dent’s violation of Rule 8.2(a), Improper
Statements Regarding a Judicial Official.
The Court adopted the report and recom-
mendation of the Board of Professional
Responsibility (the “Board”) of the
( Wyoming State Bar.

In May 1995, the Respondent filed a pro
se lawsuit in the United States District
Court for the District of Wyoming. In
December 1995, the defendants in the fed-
eral district court action filed a Motion for
Summary Judgment. On January 10, 1996,
a hearing was held in Casper, Wyoming, on
the defendants’ summary judgment motion.
Based upon the record, the Judge ruled
from the bench and granted defendants’
summary judgment motion. The Board
found that, in the course of additional
motions practice to supplement the record,
the Respondent made false statements and
allegations regarding opposing counsel and

the trial judge. After investigation by the
Board of Professional Responsibility of the
Wyoming State Bar, the Respondent admit-
ted that the allegations were made based on
hearsay and mistaken perceptions of the trial
judge’s personal and professional relation-
ship with opposing counsel.

In mitigation, it is noted that at the time
of the conduct, the Respondent was a newly
admitted lawyer in Wyoming, was not affili-
ated with a law firm, and was inexperienced
in the practice of law.

ADMONITION

On or about July 25, 1996, an Attorney
was admonished and required to attend
Ethics School by the Chair of the Ethics and
Discipline Committee of the Utah State Bar
for violating Rule 1.1 Competence, Rule
1.2(a) Scope of Representation, Rule 1.3
Diligence, and Rule 1.4(a) Communication,
of the Rules of Professional Conduct of the
Utah State Bar. On November 25, 1996, the
Chair of the Ethics and Discipline Commit-
tee of the Utah State Bar upheld the decision
after the attorney filed an Objection to Find-
ings of Facts and Conclusions of Law.

The attorney was retained to prepare and
file an Answer to a civil Complaint. The
attorney failed to file the answer within the
prescribed time. Subsequently a default
judgment was entered in the amount of

$6,501.86 against the client. The default
and judgment resulted in the client losing
his Peterbilt truck. Thereafter, the client
retained the services of another attorney in
an attempt to set aside the judgment, incur-
ring additional attorney’s fees in the
amount of $1,450.00.

Mitigating circumstances were that the
attorney was under an unusually heavy
workload having taken on the cases of
another attorney, and, consequently, was
under considerable stress due to the large
number of cases he was handling.

ADMONITION

On or about December 17, 1996, an
Attorney was admonished by the Chair of
the Ethics and Discipline Committee of the
Utah State Bar for violating Rule 8.4(c)
Misconduct, Rules of Professional Con-
duct. The attorney made misstatements to
investigators of a state agency.

An Admonition was deemed appropri-
ate by the Chair of the Ethics and
Discipline Committee because the Attor-
ney had personal and emotional difficulties
at the time of the misconduct, had a coop-

erative attitude toward the disciplinary |
proceedings, was inexperienced in the |

practice of law and was remorseful.

Pursuant to the Rules of Integration
and Management of the Utah State Bar,
nominations to the office of Bar Commis-
sion are hereby solicited for two members
from the Third Division, one member
from the Fourth Division, and one mem-
ber from the Fifth Division, each to serve
a three-year term. To be eligible for the
office of Commissioner from a division,
the nominee’s mailing address must be in
that division as shown by the records of
the Bar.

Applicants must be nominated by a
written petition of ten or more members of
the Bar in good standing and residing in
their respective Division. Nominating
petitions may be obtained from the Bar
office on or after January 10, and com-

EXTENDED DEADLINES
Notice of Election of Bar Commissioners

Third, Fourth and Fifth Divisions

pleted petitions must be received no |
later than March 3. Ballots will be mailed
on or about April 1 with balloting to be
completed and ballots received by the Bar
office by 5:00 p.m on April 30. Ballots will
be counted on May 1.

In order to reduce out-of-pocket costs
and encourage candidates, the Bar will
provide the following services at no cost:

1) Space for up to a 200-word campaign
message plus a photograph in the April
issue of the Utah Bar Journal. The space
may be used for biographical information,
platform or other election promotion. Cam-
paign messages for the April Bar Journal
publications are due along with completed
petitions, two photographs, and a short bio-
graphical sketch no later than March 3.

26

2) A set of mailing labels for candi-
dates who wish to send a personalized
letter to the lawyers in their division.

3) The Bar will insert a one-page letter
from the candidates into the ballot mailer.
Candidates would be responsible for
delivering to the Bar no later than March
14 enough copies of letters for all attor-
neys in their division. (Call Bar office for
count in your respective division.)

If you have any questions concerning
this procedure, please contact John C.
Baldwin at the Bar office, 531-9077.

NOTE: According to the Rules of Inte-
gration and Management, residence is
interpreted to be the mailing address
according to the Bar’s records.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/opc_ethics _hotline.html. Information
about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/rules ops_pols/index of opinions.html.

SUSPENSION

On March 1, 2013, the Honorable Christine Johnson, Fourth
District Court entered an Order of Discipline suspending Jerry
D. Reynolds for six months and one day for violation of Rules 1.1
(Competence), 1.2(a) (Scope of Representation), 1.3
(Diligence), 1.4(a) (Communication), 1.5(a) (Fees), 1.16(d)
(Declining or Terminating Representation), 3.2 (Expediting
Litigation), 8.4(d) (Misconduct), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary there were two matters.
In the first matter, a client hired Mr. Reynolds and his firm to
represent her in a consumer protection matter. The client paid

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/opc_ethics_hotline.html

\olume 26 No. 4

Mr. Reynolds’s firm for the representation. The client had purchased
software, which was defective, and the client rescinded the
contract with the retailer. The retailer continued to bill the
client and turned her over to collections. The client hired Mr.
Reynolds to get the retailer to pull its billing back from
collections so that her credit could be restored. Mr. Reynolds
did nothing in furtherance of his client’s objectives. The client
tried to reach Mr. Reynolds on numerous occasions, but calls
and e-mails were not returned. Mr. Reynolds worked at a firm
at the time he accepted the representation of the client. During
the representation, Mr. Reynolds terminated his employment at
the firm. Mr. Reynolds did not provide notice to the client that
he was changing firms. Because he did not provide notice to the
client, Mr. Reynolds did not give the client the opportunity to
obtain new counsel. The client called the firm and was told that
Mr. Reynolds was no longer there and that her case was closed.

In the second matter, a client hired Mr. Reynolds to represent
the client with respect to a dispute between family members
over trust monies. The family members claimed that the client
had disbursed funds inappropriately as trustee for the estate of
her mother. Mr. Reynolds was hired to defend the client in the
lawsuit filed against her. Mr. Reynolds made misrepresentations
to opposing counsel about what the client would pay to settle
the case. The client was not sent correspondence or pleadings
relative to her case. Mr. Reynolds was supposed to file papers to
change venue but failed to complete that process. Mr. Reynolds
failed to file an Answer. Mr. Reynolds failed to respond to a
Motion for Summary Judgment. Eventually, the case was
dismissed on Summary Judgment and a judgment entered
against the client. Mr. Reynolds misrepresented to the court his
reason for not responding to the Motion Summary Judgment.
After the judgment was entered, Mr. Reynolds filed a Motion to
Set Aside the Judgment. The court denied the Motion. Mr.
Reynolds then filed papers with the court demanding that the
court set aside the judgment. The pleadings filed contained


http://www.utahbar.org/opc/opc_ethics_hotline.html
http://www.utahbar.org/rules_ops_pols/index_of_opinions.html
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inflammatory and inappropriate language. The court found that
the manner in which Mr. Reynolds addressed the court and
opposing counsel was “wholly inappropriate.”

PUBLIC REPRIMAND

On April 8, 2013, the Honorable Michael D. Lyon, Second
Judicial District Court entered an Order of Discipline: Public
Reprimand against Michael P. Studebaker for violation of Rules
1.1 (Competence), 1.15(d) (Safekeeping Property), 1.15(e)
(Safekeeping Property), and 8.4(a) (Misconduct) of the Rules
of Professional Conduct.

In summary:

Mr. Studebaker was retained to represent a client in a civil rights
matter. The client signed a Medical Reports and Chiropractor’s Lien
with a chiropractor. Pursuant to the Chiropractor’s Lien, the
client authorized Mr. Studebaker to pay the chiropractor out of
any settlement funds for the medical services he provided. Mr.
Studebaker signed the Chiropractor’s Lien. Pursuant to the lien,
Mr. Studebaker agreed to abide by the terms of the agreement and
withhold from any settlement sums necessary to pay the
chiropractor. Mr. Studebaker settled the client’s case, but failed
to inform the chiropractor that he settled the case and received
settlement funds. The chiropractor sent Mr. Studebaker a letter
stating his understanding that the case had settled and inquiring
about reimbursement. Mr. Studebaker sent a letter to the chiropractor
stating that the settlement did not relate to any past care. Mr.
Studebaker further stated that under Utah law the settlement was

considered “new money,” and there was nothing with which to
satisfy the lien. The chiropractor sued the client for the outstanding
medical bill. A judgment was entered against the client.

ADMONITION

On April 13, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
1.3 (Diligence), 1.16(a) (2) (Declining or Terminating
Representation), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Attorney represented a defendant in a lawsuit. The plaintiff
served interrogatories and requests for production of documents
on the defendant. The client provided the attorney with responses
to the discovery requests. The attorney failed to respond to the
discovery requests. The plaintiffs filed a Motion to Compel. The
court granted the Motion and ordered that the defendant respond
to the discovery requests within ten days. The attorney failed to
respond to the discovery requests within ten days. The Court
awarded sanctions against the client for failing to comply with
the Order. The Court also found the attorney was responsible
for the failure to comply with the Order. The attorney was
experiencing personal issues during the time he was representing
the client. The Panel found that there was little or no injury to
the client and that the attorney’s mental state was negligent.
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Mitigating factors:
The attorney was forthcoming in the response to the OPC and
the Panel; and was very remorseful and recognized the missteps.

PUBLIC REPRIMAND

On April 2, 2013, the Honorable Judge Vernice Trease, Third
Judicial District Court entered an Order of Discipline: Public
Reprimand against Rex L. Bray for violation of Rules 1.1 (Competence),
1.3 (Diligence), 1.4(a) (Communication), 1.4(b) (Communication),
1.5(a) (Fees), 1.5(b) (Fees), 1.6 (Confidentiality of Information),
1.7 (Conflict of Interest: General Rule), 1.8(b) (Conflict of
Interest: Prohibited Transactions), 1.8(f) (Conflict of Interest:
Prohibited Transactions), 1.15(a) (Safekeeping Property), 1.15(b)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation), 4.1(b) (Truthfulness in Statements to Others),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(d)
(Misconduct) of the Rules of Professional Conduct.

In summary, in_four matters:

Mr. Bray failed to represent his client competently and diligently by
failing to obtain an extension to respond in a mechanics lien case;
by failing to prepare and submit discovery responses in a timely

Low-Expense Annuities

Long Term Care

Lifetime Life Insurance

CONTACT US FOR A QUOTE

801.915.5900
scott@buieinsure.com

801.414.1293
6440 S. Wasatch Blvd. Suite 150

Salt Lake City, UT 84121

801.699.7468 801.273.1622

OVER 30 YEARS OF SERVING UTAH PROFESSIONALS
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manner; by failing to send a demand letter; by failing to attend his
client’s arraignment; and by failing to act reasonably and promptly
in setting depositions and in providing information to his clients.

Mr. Bray failed to reasonably communicate with his client by
abandoning his representation of a client without communication
of any kind; by failing to explain to the client why no work was
done on the case; by failing to explain what his plan was for
completing work for the client; and by failing to communicate
with the client regarding the proposed mediation.

Mr. Bray charged a client for work not completed, or completed
without meaningful results.

Mr. Bray, in one matter, collected twice the amount of the actual
fee charged for the representation. He also misrepresented to the
client the amount he would require to represent the family members.

Mr. Bray breached his duty of loyalty to a client by failing to
keep information in a case confidential; by representing a
client’s family member in another matter adverse to the client;
and by failing to communicate with and obtain informed
consent from all clients regarding the potential conflicts.

Mr. Bray breached his fiduciary duty by having insufficient funds in
his trust account, thereby creating an overdraft and by giving the
client's money to the client’s family member instead of to the client.

Mr. Bray failed to take steps to protect his client’s interests when
he withdrew from the representation,; failed to return any files to
the client including any unearned fees and failed to provide
notice of his constructive termination of the representation.

Mr. Bray also, in two matters, failed to respond to the Notices of
Informal Complaint and failed to attend the Screening Panel Hearings.

Mitigating factors:

During the relevant time period to the events contained herein,
Mr. Bray’s wife suffered a serious injury which eventually led to her
death in March of 2011 and Mr. Bray suffered his own medical
issues that required hospitalization and serious medical treatment.

CLARIFICATION

There are two Bruce Nelsons licensed with the Utah State Bar. In
the last edition of the Bar Journal, the attorney discipline listed
a Suspension for Bruce L. Nelson, not to be confused with
Bruce J. Nelson who has not been disciplined.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

PUBLIC REPRIMAND

On July 2, 2013, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Nathan W. Drage for violation of
Rules 1.3 (Diligence) and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Drage was hired to defend a client who was being sued by a
creditor and made his appearance on behalf of the client after
the Answer was filed. The Court set a pretrial conference in the
matter; at which time, Mr. Drage failed to appear on behalf of
his client. At the pretrial conference, the creditor’s attorney moved
the Court to strike the Answer and enter a default judgment

against Mr. Drage’s client, and the motion was granted by the
Court. A default judgment was signed by the Court. Mr. Drage
failed to promptly file an action to set aside the default once he
learned the default had been entered. Mr. Drage acted negligently
and his client suffered injury because the default judgment was
not set aside, forcing the client to file for bankruptcy.

Mitigating factors:
No dishonest or selfish motive; acceptance of responsibility;
attempt to take corrective action; and remorse.

Aggravating factors:

Prior record of discipline; and substantial experience in the
practice of law.
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DISBARMENT

On June 25, 2013, the Honorable Robert Faust, Third Judicial
District Court, entered Findings of Fact, Conclusions of Law, and
Order of Disbarment against Victor Lawrence for violation of Rules
3.1 (Meritorious Claims and Contentions), 8.4(b) (Misconduct),
8.4(c) (Misconduct), and 8.4(d) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Mr. Lawrence attempted to remove a case to federal court even
though there was no basis in law or fact to do so and by filing
an assault case against another party when he had no basis in
law or fact to do so. Mr. Lawrence intentionally engaged in a
conspiracy to assist others to defraud a car dealership and by
converting one of the vehicles. In addition, Mr. Lawrence committed
a criminal act when he assaulted the owner of the dealership.
These criminal acts all reflect adversely on Mr. Lawrence’s
honesty, trustworthiness, and fitness as a lawyer. Mr. Lawrence’s
conduct was dishonest and deceitful when he engaged in the
conspiracy to commit fraud and when he converted the vehicle.

Mr. Lawrence engaged in further dishonest conduct when he
made misrepresentations about his earnings and exhibited a
lack of candor in his dealings with the courts. The conspiracy
Mr. Lawrence was involved in to commit fraud and the fraud
itself involved the expenditure of hours and court time and
significant judicial resources. The unnecessary removal action
and the filing of an assault case when no assault had taken place
also caused the expenditure of court time and judicial resources.
Furthermore, Mr. Lawrence used his knowledge as a lawyer to
pursue litigation when there was no purpose except to delay
and harass others and therefore his actions were prejudicial to
the administration of justice.

Aggravating factors:

Prior record of discipline; dishonest or selfish motive; multiple
offenses; refusal to acknowledge the wrongful nature of the
misconduct; lack of good effort to make restitution or to rectify
the consequences of the misconduct involved; and substantial
experience in the practice of law.

801-531-9110

Fast, free, informal
ethics advice

from the Bar.

Ethics Hotline

Monday-Friday | 8:00 am-5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

www.utahbar.org/opc/bar-committee-ethics-adviso

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m.
for fast, informal ethics advice. Leave a detailed message describing the problem and within a
twenty-four-hour workday period, a lawyer from the Office of Professional Conduct will give you
ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-
conduct-ethics-hotline/. Information about the formal Ethics Advisory Opinion process can be found at
-opinions/eaoc-rules-of-governance/.

801-531-3110

PUBLIC REPRIMAND

On February 4, 2015, the Honorable Scott M. Hadley, Second
Judicial District Court, entered an Order of Discipline: Public
Reprimand against Amy L. Bingham for violating Rule 5.5(a)
(Unauthorized Practice of Law: Multijurisdictional Practice of
Law) of the Rule of Professional Conduct.

In summary:

Ms. Bingham is licensed to practice law in California and is
not a Utah attorney. While working as a law clerk for an attorney
in Utah and leasing office space from the Utah attorney, Ms.
Bingham met with a new client regarding a Utah legal matter

Military and Government
Retirement Benefits
Allocation

30 years experience

Expert Witness or
Consultation

NEIL B. CRIST, Esq.

(801) 643-0533
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without the Utah attorney present. Ms. Bingham informed,
advised and counseled the new client regarding a divorce
action and subsequently drafted a divorce petition on the
client’s behalf.

Mitigating factors:

Absence of a prior record of discipline; inexperience in the
practice of law; interim reform; cooperative attitude toward
disciplinary proceedings.

SUSPENSION STAYED WITH PROBATION

On January 30, 2015, the Honorable Richard D. McKelvie,
Third Judicial District Court, entered an Order on Sanctions
suspending M. Dirk Eastmond from the practice of law for two
years with the suspension term stayed contingent on Mr.
Eastmond’s compliance with the court’s probationary terms
during the two years, for Mr. Eastmond’s violation of Rule
8.4(b) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Eastmond pled guilty to and was convicted of Attempted
Stalking (Domestic Violence), a class A misdemeanor. Mr.
Eastmond sent numerous vulgar and threatening text messages
and telephone calls to his estranged wife. He continued to send
the messages after being told to stop by police. In a separate
matter, Mr. Eastmond was arrested and charged with Disorderly
Conduct involving domestic violence for a physical altercation
with his live-in girlfriend. Mr. Eastmond pled no contest to this
charge. The court found these acts reflect adversely on his
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fitness as a lawyer.

Aggravating factors:

Prior record of discipline; a pattern of misconduct; vulnerability
of victim; substantial experience in the practice of law; illegal
conduct, including the use of controlled substances.

Mitigating factors:
Absence of a dishonest or selfish motive; personal or emotional
problems; good character or reputation; imposition of other

penalties or sanctions; remorse; remoteness of prior offenses.

PUBLIC REPRIMAND

On February 10, 2015, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Thomas M. Burton
for violation of Rule 4.4(a) (Respect for Rights of Third
Person) and Rule 8.2 (Judicial Officials) of the Rules of
Professional Conduct.

In summary:

Mr. Burton was hired by an individual in connection with the
appeal of a criminal conviction. Mr. Burton filed a Reply Brief
on behalf of his client and in the Brief characterized the trial
Court’s actions as “abusive” and “sinister.” Mr. Burton made
further statements in his brief about the court and judges with
reckless disregard to their truth or falsity. Also in his reply brief,
Mr. Burton restated his client’s vulgar and pejorative statements
regarding the victim and made the argument that those
statements were not threatening and that the victim “may have
fit any or all of his pejorative descriptions.” Mr. Burton made
further statements in his brief regarding his client’s victim which
had no substantial purpose other than to embarrass or burden
the victim.

Aggravating factors:
Refusal to acknowledge the wrongful nature of the conduct

involved; pattern of similar misconduct.

SUSPENSION

On February 22, 2015, the Honorable W. Brent West, Second
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Discipline suspending Lisa Hurtado McDonnell

NON-PROFIT GOVERNANCE
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from the practice of law for six months and one day, with all but
sixty days of the suspension stayed, for Ms. McDonnell’s
violation of Rule 1.15(a) (Safekeeping Property) and Rule
5.5(a) (Unauthorized Practice of Law: Multijurisdictional
Practice of Law) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, Ms. McDonnell was consulted by an individual
who was not licensed to practice law regarding legal representation
of a client in an administrative proceeding before the Utah
Labor Commission, at which time, Ms. McDonnell’s license to
practice law was on inactive status with the Utah State Bar. Ms.
McDonnell was aware at some point that her name and Bar
number were being used by the individual not licensed to
practice law in connection with their legal representation of the
client in the Labor Commission proceeding. Ms. McDonnell
subsequently changed her Utah State Bar membership status to
active and participated in representing the client in the Labor
Commission proceeding by reviewing a proposed settlement,
assisting with the finalization of the settlement and collecting an
attorney’s fee. Ms. McDonnell did not consult directly with the
client at any time during the representation.

In the second matter,
Several Notices of Insufficient Funds (“NSF”) were generated
from the bank where Ms. McDonnell had her IOLTA client trust

account. Ms. McDonnell grossly mismanaged her attorney trust
account causing her account to be overdrawn on several occasions.
Ms. McDonnell’s practice was to withdraw some of her earned
attorney fees out of her trust account and to comingle her funds
with client and third party funds. Ms. McDonnell made transfers
in and out of her trust account for business expenses and did
not keep accurate or complete records of her account.

Aggravating factors:
Pattern of misconduct.

Mitigating factors:
Absence of a prior record of discipline.

SUSPENSION

On October 8, 2014, the Honorable Paul G. Maughan, Third
Judicial District Court, entered an Order of Discipline suspending
Harold W. Stone, III, from the practice of law for two years, for
Mr. Stone’s violation of Rule 8.4(b) (Misconduct) of the Rules
of Professional Conduct.

In Summary:

Mr. Stone pled guilty to and was convicted of one count of
Felony Discharge of a Firearm, a Third Degree Felony, for
discharging a firearm into a condominium unit.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar
Member, Supreme Court Advisory Committee on Professionalism

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328
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Paralegal Division

Salary Survey 2015: Highlights and Analysis

by Karen C. McCall

From February 6 through April 3, 2015, the Paralegal Division
conducted a salary survey to assess the current state of our
profession. This survey encompassed not only salaries but also
included benefits, billables, education, CLE opportunities, work
tasks, and membership in professional organizations. The survey
was open to Division members and non-members alike. The
following is a reporting and analysis of some of these results.

As of this writing, we have had a total of 173 responses, more
than double the number we received in our 2012 salary survey.
Your participation leads to more meaningful data for everyone,
and we appreciate it.

Our survey was divided into three parts. The first part focused
on the participants, including their education and experience.
Over 91% of respondents are employed as paralegals versus 8%
as legal assistants. As expected, the overwhelming majority of
respondents are employed in Salt Lake County, with just 8% in
Utah County and 3.5% in Weber County. Women account for
over 97% of respondents, which is up quite 2 bit from nearly
90% in our 2012 survey.

Nearly one-third of respondents have been employed in the field
for over twenty years. As for current employment, roughly
one-third have been with the same employer for over ten years,
while slightly more have held their current positions for
between one and five years, indicating some mobility among
Utah paralegals.

Membership in paralegal organizations has remained robust,
with 52% of respondents belonging to the Paralegal Division and
approximately 25% enjoying membership in the Utah Paralegal
Association (formerly known as the Legal Assistants Association
of Utah). Roughly 20% are members of the National Association
of Legal Assistants (NALA). The vast majority of respondents,
over 91%, are not required to have passed a national paralegal
certification exam prior to being hired. This number has held

steady since our 2012 survey. Twenty-three percent of respondents
have achieved a national paralegal certification.

Forty percent of Utah paralegals have earned a bachelor’s degree,
while 39.5% have a paralegal certificate. As for employers, 60%
require their paralegals to have met 2 minimum education level;
of these, 44% require a certificate from an American Bar
Association-approved paralegal program, which nearly 79% of
Utah paralegals possess. Education is not often directly tied to
compensation, however, as over half of respondents indicated
that their employers do not consider education levels as a factor
in setting compensation.

The second part of our survey addressed firm environment,
duties, and responsibilities. Of respondents, nearly 60% work in
private law firms, with approximately 20% working in corporations,
slightly higher than the 18% working for the public sector. As
for practice areas, we found that 87% of respondents practice
in the litigation arena, with 44% of paralegals doing defense
work and nearly 37% doing plaintiffs’ work. Product liability,
real estate, and intellectual property also had over twenty
responses each.

A clear majority of respondents, 53%, work in organizations
that employ no more than five paralegals. As for firm size, the
vast majority are either quite small or quite large, with nearly
43% employing between one and ten attorneys and 37%
employing over forty attorneys.

KAREN McCALL, ACP works for Strong &
Hanni in the areas of insurance defense
and construction defect.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to
5:00 p.m. for fast, informal ethics advice. Leave a detailed message describing the problem
and within a twenty-four-hour workday period, a lawyer from the Office of Professional
Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Adv1sory Oplmon process can be found at:

SUSPENSION

On March 29, 2016, the Honorable Paul D. Lyman, Fifth Judicial
District Court, entered an Order of Discipline: Suspension against
Bryan T. Adamson, suspending his license to practice law for one
year, for his violation of Rules 1.1 (Competence), 1.2(a) (Scope
of Representation and Allocation of Authority Between Client
and Lawyer), 1.4(b) (Communication), 1.5(a) (Fees), 1.15(d)
(Safekeeping Property), 1.15(e) (Safekeeping Property), 1.16(d)
(Declining or Terminating Representation), and 7.1 (Communication
Concerning a Lawyer’s Services) of the Rules of Professional Conduct.

In summary, there are four matters:

In the first matter, Mr. Adamson was retained to represent a
client in several criminal matters and was paid a flat fee for the
representation. Mr. Adamson only entered an appearance in
one of the client’s criminal cases and performed very limited
work on the client’s behalf before his representation was
terminated less than two weeks after he was hired. The client
requested an itemization of Mr. Adamson’s bill, along with the
return of any unearned fees. Mr. Adamson did not refund any of
the unearned fees he received; Mr. Adamson did not deliver any
file materials to his client because there was nothing in the
client’s file to deliver.

In the second matter, Mr. Adamson entered into a contingency
agreement to represent a client in an attempt to collect fees owed
to the client pursuant to a Decree of Divorce. After the client signed
the fee agreement, Mr. Adamson had no further communication
with the client. Without informing the client, Mr. Adamson filed a
motion for supplemental proceedings in the client’s divorce case
to collect the debt. Mr. Adamson agreed to dismiss the supplemental
proceeding filed in the divorce case after being informed by
opposing counsel that the debt had been discharged by the
bankruptcy court. Mr. Adamson did not inform his client of his
actions. The court subsequently held a hearing on a motion for
attorney’s fees and entered an award of attorney’s fees against

\olume 29 No. 4

Mr. Adamson’s client. Mr. Adamson did not inform his client of
the motions or court proceedings. Without informing the client,
Mr. Adamson filed 2 motion to reconsider and the court denied
the motion, entering an Amended Final Order extending the
Rule 11 sanctions to include proceedings regarding the motion
to reconsider. The court also granted a protective order to deter
further attempts by Mr. Adamson and his client to re-litigate issues
that have already been decided. Mr. Adamson'’s client was sanctioned.
Mr. Adamson’s client first became aware of Mr. Adamson’s
actions and the sanctions award entered when a process server
served the client with the Order in Supplemental Proceedings.

In the third matter, Mr. Adamson made statements in his
advertising that the bankruptcy section of his law firm was
“non-profit” when that was not the case.

In the fourth matter, Mr. Adamson was retained to represent a
client in a divorce matter. Mr. Adamson’s client filed joint taxes
with the client’s estranged spouse and a tax refund check was
issued payable to both spouses. The spouses agreed to divide a
portion of their joint tax return. Only Mr. Adamson’s client
endorsed the tax refund check and the check was deposited
into Mr. Adamson’s trust account. Mr. Adamson deducted legal
fees incurred by his client from the funds and disbursed the
remaining funds to his client. Mr. Adamson failed to hold the
funds belonging to his client’s estranged spouse in trust.

Aggravating circumstances:
Prior record of discipline and multiple offenses.

DISBARMENT

On March 15, 2016, the Honorable James Gardner, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Disbarment, against James H. Alcala for
violating Rules 8.4(b) (Misconduct) and 8.4(c) (Misconduct)
of the Rules of Professional Conduct.


http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/

In summary:

Beginning in or about July, 2005, Mr. Alcala agreed with at least
one other person to encourage and induce foreign nationals to
come to, enter, and to reside in the United States, knowing and
in reckless disregard that such coming to, entry and residence
was or would be in violation of law. Mr. Alcala knowingly caused
others to make under oath and under penalty of perjury, subscribe
as true, and present an application containing a fraudulent
statement with respect to a material fact on Form I-129s for the
purpose of permitting foreign nationals to reside in the United
States through the use of the H-2B visa process. The H-2B visas
sought were for new workers who resided outside of the United
States when in truth, the foreign nationals were, at the time of
the filing of the Form I-129, illegally present in the United States
and working for the employer petitioning for the H-2B visas. Mr.
Alcala was convicted of Conspiracy to Commit Visa Fraud and
Alien Smuggling, 18 U.S.C. § 371; and Fraud and Misuse of
Visas/Permits/Visa Fraud, 18 U.S.C. § 1546(a), and sentenced
to fifty-six months in prison.

Aggravating circumsiances:
Prior record of discipline; dishonest or selfish motive; substantial
experience in the practice of law; and illegal conduct.

PUBLIC REPRIMAND

On May 16, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Paul Lydolph for violating
Rules 1.1(Competence) and 1.4(a) (Communication) of the
Rules of Professional Conduct.

In summary:

Mr. Lydolph failed to timely file an answer or procedurally
appropriate motion on behalf of his clients under the Utah Rules
of Givil Procedure. As a result, a default judgment was entered
against his clients. Mr. Lydolph told his client in an email that
his failure to respond to the Motion to Strike was a deliberate
strategy to show a pattern of conduct in which the court clearly
favored the Petitioners. Mr. Lydolph had not consulted with his
client about that strategy prior to his failure to respond.

DISBARMENT

On March 23, 2016, the Honorable Andrew H. Stone, Third
Judicial District Court, entered an Order of Disbarment against
Ryan R. West for violating Rules 1.1 (Competence), 1.2(a) (Scope
of Representation and Allocation of Authority Between Client
and Lawyer), 1.3 (Diligence), 1.4(2) (Communication), 1.5(a)
(Fees), 1.15(a) (Safekeeping Property), 1.15(d) (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
8.1(b) (Bar Admission and Disciplinary Matters), and 8.4(c)
(Misconduct) of the Rules of Professional Conduct.

In summary, there are five matters:

In the first, Mr. West repeatedly obtained several loans and
mortgages on a piece of real property that he did not have interest
in. Mr. West admitted to obtaining the loans and mortgages on the
property without the knowledge or consent of the actual owner.

In the second matter, Mr. West was the attorney for and provided
limited business consulting services to an individual and the
individual’s LLC. Mr. West obtained a secured loan from the
individual and the LLG; this loan was secured by a first lien deed

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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of trust on property of which Mr. West represented to his client
he was the sole owner. Mr. West did not own the property and
the property was already encumbered by at least four other
security instruments. Mr. West defaulted on the loan.

Additionally, Mr. West created a fictitious LLG under the same name
as his client’s LLC, without the knowledge or consent of his client.
Acting on behalf of his LLC, Mr. West executed documents using
property owned by his client’s LLC as collateral for loans. Mr.
West obtained the loans without permission or authorization
from his client and retained the proceeds of the loans.

In the third matter, Mr. West received client funds to be held in
trust. The client requested disbursements of the funds from Mr.
West and Mr. West did not respond. Mr. West eventually provided
a check for an amount less than the full amount owed to the
client. Mr. West never remitted the remaining funds owed to the
client and never provided an accounting of the manner in which
the funds were managed by Mr. West as requested by the client.

In the fourth matter, Mr. West filed a complaint in the District
Court on behalf of his clients against their mortgage lender. Mr.
West received notice that his clients’ property would be sold at
auction and failed to inform the clients of the sale. The lender
moved to have the clients’ case dismissed; Mr. West failed to
inform his clients. In the meantime, a realtor informed Mr. West
of a cash offer to purchase the property. Mr. West did nothing to
move the matter forward and the cash offer was cancelled.

Mr. West advised his clients to pursue settlement with the lender
instead of a short sale. Mr. West advised his clients of settlement
provisions which were inconsistent with the actual settlement with
the lender. In reliance upon Mr. West's advice and representations,

Notice of Petition for
Reinstatement to the Utah
State Bar by David B. Oliver

Pursuant to Rule 14-525(d), Rules of Lawyer Discipline
and Disability, the Utah State Bar’s Office of Professional
Conduct hereby publishes notice of the Verified Petition
for Reinstatement (“Petition”) filed by David B. Oliver, in
In the Matter of the Discipline of David B. Oliver Third
Judicial District Court, Civil No. 070909858. Any
individuals wishing to oppose or concur with the Petition
are requested to do so within thirty days of the date of
this publication by filing notice with the District Court.
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the clients signed a settlement agreement which required the
clients to voluntarily dismiss their case against the lender, but
did not release the lender’s claims against the clients.

The clients’ HOA filed a notice of lien against the property. Mr. West
sent a letter to the HOA incorrectly indicating the lender owned the
property and was responsible for the lien. The clients continued
to receive notices from the HOA as a result of their failure to pay.
The clients forwarded the notices to Mr. West requesting that he
put a stop to the notices since they believed they no longer owned
the property. An attorney at Mr. West’s office had the clients sign
a quit claim deed transferring the clients’ interest in the property
to the lender to be sent to the lender and the HOA. The lender filed
a repudiation and rejection of the quit claim deed. Mr. West did
not inform the clients of the repudiation; another attorney at Mr.
West's office informed the clients but stated that it was not of concern.

Mr. West led the clients to believe that he was making efforts to enforce
the settlement with the lender and resolve the claims of the HOA. The
clients were subsequently sued by the HOA but were not informed
of the suit by Mr. West. The HOA filed a motion for summary
judgment and Mr. West failed to timely file an opposition to the
HOA's motion. Mr. West filed a third party complaint against the
lender on behalf of the clients. The lender moved to have the
third party complaint dismissed and Mr. West opposed the
motion. The Court held a hearing on the motion to dismiss; Mr.
West failed to inform his clients of the hearing and failed to
appear at the hearing on his clients’ behalf.

The lender commenced foreclosure proceedings against the clients
and an attorney from Mr. West’s office agreed to settle with the
lender on behalf of the clients without informing the clients or
obtaining their authorization. Mr. West’s office settled with the HOA
on behalf of the clients without informing the clients or obtaining
their authorization. Settlement with the lender was not finalized due
to a lack of waiver of the clients’ deficiency but Mr. West never
notified the clients and ignored the clients’ attempts to contact
him. As a result of the stalled settlement, the lender continued
its foreclosure proceedings and the property was sold at auction.

The clients retained a new attorney to represent them. The attorney
contacted Mr. West to request the clients file. Mr. West failed to
timely release the clients file to their new attorney. Mr. West
failed to provide a full accounting of the payments he received
from the clients.

In the fifth matter, a direct withdrawal was presented for payment
from Mr. West's IOLTA trust account at a time when the balance in
his trust account was insufficient to cover the transaction. The OPC
sent a letter requesting that Mr. West provide an explanation
and documentation regarding the transaction. Mr. West did not



respond. The OPC sent a second letter to Mr. West requesting an
explanation; Mr. West did not respond.

In each matter, the OPC served Mr. West with a Notice of Informal
Complaint (NOIC) requiring his written response within twenty
days pursuant to the Rules of Lawyer Discipline and Disability.
Mr. West did not timely respond in writing to the NOICs.

Aggravating factors:
Dishonest or selfish motive; multiple offenses; obstruction of the
disciplinary proceeding by failing to respond.

ADMONITION

On May 19, 2016, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Admonition against an attorney for violating Rule 3.3(a) (1)
(Candor Toward the Tribunal) of the Rules of Professional Conduct.

In summary:

At a criminal sentencing hearing, the attorney made inaccurate
statements to the court regarding a witness who spoke at the
sentencing on behalf of the criminal defendant. The inaccurate
statements were made as a result of the attorney confusing the
witness with a different individual who had the same first name.
Afterward, the attorney informed the court and defense counsel
of the error but did not file a pleading to correct the record
until after the OPC contacted the attorney regarding the matter.

PUBLIC REPRIMAND

On May 19, 2016, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand, against Scott T. Poston, for violating Rule
8.4(b) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Poston purchased a home. Through a survey of Mr. Poston’s
property, Mr. Poston discovered that a home on an adjacent
property had been built over his property line. Mr. Poston and
the neighbor attempted to negotiate a selling price for the

property but were unable to come to an agreement.

Mr. Poston’s neighbor had a personal relationship with a plans
examiner in the county where Mr. Poston’s home was located.
When Mr. Poston was denied a building permit to rebuild part of
his home by the county, he contacted his neighbor and the plans
examiner and suggested that if the plans examiner could assist him
in resolving his difficulties for the building permit, Mr. Poston
would reduce the price for sale of the land to his neighbor. Mr.
Poston’s statements to the county plans examiner were recorded.

Mr. Poston was interviewed by a detective in connection with the
statements he made to his neighbor and the plans examiner. Mr.
Poston made statements to the detective that were inconsistent
with the recording. Mr. Poston entered into a plea in abeyance
agreement for attempted bribery to influence official or political
actions, a Class A misdemeanor.

PUBLIC REPRIMAND

On May 19, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand, against Martin V. Gravis, for
violating Rules 1.3 (Diligence), 1.4(a) (Communication),
1.5(a) (Fees), and 8.1(b) (Bar Admission and Disciplinary
Matters) of the Rules of Professional Conduct.

In summary:

Mr. Gravis was hired to represent a client in a civil stalking matter.
Mr. Gravis took a flat fee for the completion of this work. Mr. Gravis
did not timely request a hearing in the proceeding and an injunction
was entered against his client. Mr. Gravis took no action to attempt
to set aside the injunction, but assured his client that he was working
on the situation. The client contacted Mr. Gravis every month
regarding the matter but, other than the initial consultation and
the drafting of a document to be filed with the court (that was not
filed), no work was performed on his case. After a period of time,
Mr. Gravis returned the client’s fee. Mr. Gravis did not timely
respond in writing to the OPC’s requests for information or the
Notice of Informal Complaint.

Discipline Process Information
Office Update

From January 2016 through May, Jeannine P. Timothy assisted

thirty-three attorneys with their questions about the discipline process.
Jeannine is able to provide information to all who find themselves
involved with the Office of Professional Conduct (OPC). Feel free to
contact Jeannine with all your questions about the discipline process.

DISCIPLINE PROCESS
INFORMATION OFFICE”

Jeannine P. Timothy
(801) 257-5515
Disciplinelnfo@UtahBar.org

VshBard O U RN AL

[Tcd
—
=]
—_—
(5~
[ ==
o0
—_—
-_—
(5-]
=
o

59


mailto:DisciplineInfo%40UtahBar.org?subject=Discipline%20Process%20Question

Attorney Discipline

[l
=
(=)
—
T
(3=]
oca
(=]
=
S
=
o

UTAH STATE BAR ETHICS HOTLINE
Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00
p.m. for fast, informal ethics advice. Leave a detailed message describing the problem and
within a twenty-four-hour workday period, a lawyer from the Office of Professional

Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Advisory Opinion process can be found at: BU] 53] 9'””
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/.

ADMONITION RECIPROCAL DISCIPLINE
On December 17, 2015, the Chair of the Ethics and Discipline On November 30, 2015, the Honorable Paige Petersen, Third
Committee of the Utah Supreme Court entered an Order of Judicial District Court, entered a Default Judgment and Order of
Discipline: Admonition against an attorney for violation of Rule Reciprocal Discipline: Suspension suspending Gregory Vietz
1.7(a) (Conflict of Interest: Current Clients) of the Rules of from the practice of law for nine months for his violation of
Professional Conduct. Rules 8.4(b) (Misconduct) and 8.4(d) (Misconduct) of the
Rules of Professional Conduct.
In summary:
The attorney communicated with, provided legal advice to and Mr. Vietz is a member of the Utah State Bar and is also licensed
represented a client in connection with financial matters. The to practice law in Idaho. The Supreme Court of Idaho issued a
attorney subsequently referred the client to work with a company Disciplinary Order suspending Mr. Vietz for nine months with
as a sales and marketing consultant. At the time the attorney the nine month suspension stayed and probation with
made the referral, the attorney was acting as general counsel for ~ conditions imposed for Mr. Vietz's conduct in violation of Rules
the company to which the attorney referred the client. 8.4(b) (Conviction of a Criminal Act) and 8.4(d) (Conduct
Prejudicial to the Administration of Justice) of the Idaho Rules
The client entered into two consecutive consulting agreements of Professional Conduct. An Order was entered in Utah based
with the company and served as the CEO for the company upon the discipline order in Idaho.
during that time. During the time the client was acting as CEO,
the attorney further represented the client in two separate, In summary, the disciplinary authority in Idaho made the
unrelated legal matters. Jollowing factual findings:
Mr. Vietz was charged in Ada County, Idaho, with two felonies:
After the company and the client entered into the second aggravated assault with a deadly weapon and felony use of a
consulting agreement, a dispute arose between the client and deadly weapon in a commission of a felony; and four
the company. At the time the dispute arose, the attorney was misdemeanors: battery, resisting or obstructing officers,
acting as general counsel to the company and represented the discharge of a firearm within city limits and assault on a police
company in the dispute which was directly adverse to another dog. Mr. Vietz entered Alford pleas to two misdemeanors:
client. The attorney acted negligently and there was little or no discharge of a firearm within city limits and assault on a police
injury to the client. dog. The court entered judgment imposing a sentence of
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twenty-eight days incarceration, a fine, public service and
placed Mr. Vietz on supervised probation for two years.

RECIPROCAL DISCIPLINE

On November 30, 2015, the Honorable Ryan Harris, Third
Judicial District Court, entered a Default Judgment and Order of
Reciprocal Discipline: Disbarment against Leslieann Haacke, for
violation of Rules 1.2(a) (Scope of Representation and
Allocation of Authority Between Client and Lawyer), 1.3
(Diligence), 1.4 (Communication), 1.5(a) (Fees), 1.7(a)
(Conflict of Interest: Current Clients), 1.8(a) (Conflict of
Interest: Current Clients: Specific Rules), 1.15 (Safekeeping
Property), 1.16(d) (Declining or Terminating Representation),
8.4(b) (Misconduct), 8.4(c) (Misconduct), and 8.4(d)
(Misconduct) of the Rules of Professional Conduct.

Ms. Haacke is a member of the Utah State Bar and is also
licensed to practice law in Arizona. The Presiding Disciplinary
Judge of the Supreme Court of Arizona issued a Report and
Order Imposing Sanctions disbarring Ms. Haacke from the
practice of law for Ms. Haacke’s violation of the Arizona Rules
of Professional Conduct. An Order was entered in Utah based
upon the discipline Order in Arizona.

In summary the disciplinary authority in Arizona found:
Ms. Haacke failed to adequately communicate with clients,
failed to abide by the clients’ decisions concerning the
objectives of representation and failed to consult with clients
regarding the means by which their legal objectives were to be
pursued. Ms. Haacke failed to act with reasonable diligence and
promptness in her representation of her clients. Ms. Haacke
delayed getting client issues resolved, thereby engaging in
conduct prejudicial to the administration of justice.

Ms. Haacke charged unreasonable fees for the work she
performed. Ms. Haacke represented parties with conflicts and
entered into a business transaction with a client. Ms. Haacke
failed to take steps to the extent reasonably practical to protect
her clients’ interests at the termination of her legal representation.

Ms. Haacke failed to hold client funds in her trust account until
earned, failed to keep accurate records of her trust account and
failed to promptly deliver client funds. Ms. Haacke committed theft
by failing to safeguard or to hold third party funds in her trust account.
Ms. Haacke committed a criminal act (theft A.R.S. §13-1802(A),
a class 2 felony) that reflects adversely on her honesty, trustworthiness
or fitness as a lawyer in other respects when she disbursed to
herself funds that did not belong to her, without authorization.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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Ms. Haacke made false statements to and in representing
clients. Ms. Haacke’s conduct was knowing and intentional.

The Arizona disciplinary authority found the following
aggravating factors:
Dishonest or selfish motive.

PUBLIC REPRIMAND

On December 10, 2015, Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Jeffery N. Aldous for
violating Rules 1.4 (Communication) and 8.1(b) (Bar Admission
and Disciplinary Matters) of the Rules of Professional Conduct.

In summary:

Mr. Aldous was retained by a company and was paid a retainer
for the representation. Another attorney working for Mr. Aldous’s
client the company tried to contact Mr. Aldous to obtain a status
on the progress of the work Mr. Aldous was hired to perform.
The other attorney initially exchanged some information with
Mr. Aldous about the progress of the case, but thereafter was
unable to communicate with Mr. Aldous.

The client terminated Mr. Aldous’s representation and requested
an accounting of the work performed by Mr. Aldous. Mr. Aldous
failed to comply with the client’s requests for an accounting.

The OPC sent a letter to Mr. Aldous asking him to respond to
these allegations and Mr. Aldous did not respond. The OPC
emailed Mr. Aldous asking for a reply and Mr. Aldous did not
reply. The OPC served Mr. Aldous with a Notice of Informal
Complaint (“NOIC”) requiring his written response within
twenty days pursuant to the Rules of Lawyer Discipline and
Disability. Mr. Aldous did not timely respond in writing to the
NOIC. Mr. Aldous’s conduct was generally negligent and there
was injury to the legal system as a result of his failure to
cooperate with the OPC’s investigation.

Aggravating factors:
Ignored numerous requests for information from the OPC

Mitigating factors:
Accepted responsibility and family issues.

Volume 29 No. 7

PUBLIC REPRIMAND

On December 1, 2015, the Honorable Michael G. Allphin,
Second Judicial District Court, entered an Order of Discipline:
Public Reprimand against Matthew T. Johnson for violating
Rules 3.4(a) (Fairness to Opposing Party and Counsel) and
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Johnson was a deputy county attorney during the criminal
prosecution of a defendant for aggravated assault. During the
trial, Mr. Johnson asked a witness to verify a hearsay statement
as being the witness’ own statement. Mr. Johnson made a statement
about the testimony which mischaracterized the witness” written
statement. The court determined that a curative instruction to
the jury could not adequately remedy the inflammatory nature
of the Mr. Johnson’s statement and declared a mistrial. Mr.
Johnson also failed to turnover evidence that had potential
evidentiary value.

Mitigating circumstances:
Absence of a prior record of discipline.

INTERIM SUSPENSION

On December 28, 2015, the Honorable Ryan M. Harris, Third
Judicial District Court, entered an Order of Interim Suspension
pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability against Jeremy D. Eveland pending resolution of the
disciplinary matter against him.

In summary:
Mr. Eveland was placed on interim suspension based upon his
criminal conviction for communications fraud, a third degree felony.

PUBLIC REPRIMAND

On December 10, 2015, Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Kerry E Willets for
violating Rules 1.3 (Diligence), 1.4(b) (Communication) and
1.16(d) (Declining or Terminating Representation) of the Rules
of Professional Conduct.

In summary:
Mr. Willets was retained for representation in a bankruptcy
matter. Mr. Willets failed to include his client’s real estate asset



on the necessary Schedules. At the 341 meeting of creditors, the
bankruptcy Trustee verbally instructed Mr. Willets to amend the
Schedules to include the real property but Mr. Willets failed to
amend the Schedules as the Trustee instructed.

After the bankruptcy was closed, when the client attempted to sell
the property, the title company noted that the property had not
been listed in the bankruptcy and had not been formally disclosed
to the Trustee. The client tried to contact Mr. Willets numerous times
to discuss the issue with the property and the bankruptcy. When
the client was able to inform Mr. Willets about the cloud on the
title of the property, Mr. Willets indicated that he would straighten
it out. Mr. Willets failed to timely petition to reopen the bankruptcy
and failed to timely communicate with his client about the matter.

The client retained new counsel in an effort to have the bankruptcy
reopened and requested the file materials from Mr. Willets. Mr.
Willets did not timely provide the file to the client. Due to the
cloud on the property created by the bankruptcy, the sale of the
property was delayed and the first buyers withdrew their bid on
the property, forcing the client to make additional mortgage
payments until the sale was ultimately closed.

Aggravating factors:
Prior record of discipline.

Mitigating factors:
Personal and family issues.

SUSPENSION

On December 28, 2015, the Honorable Ryan M. Harris, Third
Judicial District Court, entered an Order of Discipline: Suspension,
against David A. Anderson for violating rules 8.4(b) (Misconduct)
and 8.4(d) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Anderson was charged in the Third Judicial District Court with
assault against a police officer, interference with an arresting officer,
criminal trespass, and disturbing the peace. Mr. Anderson
signed a plea in abeyance agreement regarding the charge of
assault against a police officer. Pursuant to the agreement, Mr.
Anderson’s plea was held in abeyance for eighteen months.

During the time Mr. Anderson’s plea was being held in abeyance,
Mr. Anderson was charged in the United States District Court with
attempting to or carrying a weapon onboard an aircraft and two
counts of assault/threat to assault a federal official or their family.
Mr. Anderson ultimately pled guilty to one count of carrying a
concealed weapon on an aircraft and was sentenced to thirty-six
months probation. As a result of Mr. Anderson’s guilty plea, the
Third Judicial District Court found that Mr. Anderson had violated
his probation and entered a plea of guilty against him for assault
against a police officer.

Mitigating circumsiances:
Absence of a prior record of discipline and emotional
problems/mental disability.

During its initial year, from January through December
2015, the Discipline Process Information Office helped
eighty attorneys who contacted the office for information
regarding Bar complaints that had been filed against
them. Jeannine P. Timothy is available to address
concerns attorneys may have about their individual
matters with the Office of Professional Conduct (OPC).

Please contact Jeannine with all of your questions

regarding the disciplinary process.

Discipline Process Information Office Update

DISCIPLINE PROCESS’
INFORMATION OFFICE

Jeannine P. Timothy
(801) 257-5515
Disciplinelnfo@UtahBar.org

VhBard O U R N AL

[
—
0
—_—
(5-]
(==
20
—
]
<2
=
o

57


mailto:DisciplineInfo%40UtahBar.org?subject=Discipline%20Process%20Question

=
D
—
T
]
[==1
(-]
-
=]
-—
o

58

Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00
p.m. for fast, informal ethics advice. Leave a detailed message describing the problem and
within a twenty-four-hour workday period, a lawyer from the Office of Professional Conduct
will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Advisory Opinion process can be found at:

www.utahbar.org/opc/bar-committee-ethics-adviso

-opinions/eaoc-rules-of-

801-531-3110

overnance/.

ADMONITION

On September 22, 2015, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rule
1.6(a) (Confidentiality of Information) of the Rules of
Professional Conduct.

In summary:

The attorney was hired to represent a client in 2 domestic
matter and received photographs from the client which
purportedly depicted the client’s domestic abuse injuries. The
photographs were attached to an affidavit which was submitted
to the court. The attorney subsequently learned that one of the
photographs submitted to the court was not actually a
photograph of the client. Before discussing the issue with the
client, the attorney contacted a different attorney, who
represented the same client in a different matter, and informed
that attorney that the client had provided misleading evidence.
The attorney did not have the client’s consent to disclose the
information which was provided to the other attorney.

RECIPROCAL DISCIPLINE

On September 21, 2015, the Honorable James Gardner, Third
Judicial District Court, entered a Default Judgment and Order of
Public Reprimand against Matthew C. Brimley for violating Rule
5.5(a) (Unauthorized Practice of Law; Multijurisdictional

Volume 23 Mo |

Practice of Law) of the Rules of Professional Conduct.

Mr. Brimley is 2 member of the Utah State Bar. The Supreme
Court of Wyoming issued an Order of Public Censure for Mr.
Brimley’s conduct in violation of the Wyoming Rules of
Professional Conduct. An Order was entered in Utah based upon
the discipline order in Wyoming.

In summary:

Mr. Brimley is not now, nor has he ever been, licensed to
practice law in Wyoming. Mr. Brimley filed an entry of
appearance and a plea of not guilty on behalf of four defendants
charged with motor vehicle violations in a Circuit Court of
Wyoming. Mr. Brimley also filed simultaneous motions to
continue on behalf of three of these defendants. Mr. Brimley
subsequently filed a notice of withdrawal in all four cases but
failed to submit proposed orders with the notices. At the time he
entered his appearance on behalf of the four defendants, Mr.
Brimley had not attempted to be admitted pro hac vice in any of
those cases. The Supreme Court of Wyoming found the
aggravating factor of substantial experience in the practice of
law and mitigating factors of absence of prior disciplinary
record, absence of dishonest or selfish motive and full and free
disclosure to Bar Counsel and a cooperative attitude toward
the proceedings.



http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/

RESIGNATION WITH DISCIPLINE PENDING

On September 30, 2015, the Utah Supreme Court entered an
Order Accepting Resignation with Discipline Pending
concerning Brenda S. Whiteley, for violation of Rules 1.15(a)
(Safekeeping Property), 1.15(d) (Safekeeping Property), and
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary:

Ms. Whiteley was retained to represent a minor child for a
personal injury claim in connection with an automobile
accident. The child’s claim was settled by Ms. Whiteley and a
conservator was appointed on behalf of the minor child. After
medical expenses and Ms. Whiteley’s attorney fee had been paid
out of the settlement, Ms. Whiteley was to hold the child’s net
settlement funds in trust until the child reached the age of
eighteen. Ms. Whiteley misappropriated a portion of the child’s
settlement funds and made only a partial payment to her client
after the child’s eighteenth birthday. When the child’s
conservator contacted Ms. Whiteley regarding the balance of the
money Ms. Whiteley should have been holding in trust, Ms.
Whiteley falsely represented to the conservator that the
insurance company had authorized monthly payments until the
remainder of the settlement had been paid.

RECIPROCAL DISCIPLINE

On October 6, 2015, the Honorable Keith Kelly, Third Judicial
District Court, entered a Default Judgment and Order of Public
Reprimand against Edward P. Moriarity for violating Rule 3.1
(Meritorious Claims and Contentions) of the Rules of
Professional Conduct.

Mr. Moriarity is a member of the Utah State Bar and is also
licensed to practice law in Wyoming, Arizona, and Montana. The
Supreme Court of Wyoming issued an Order of Public Censure
for Mr. Moriarity’s conduct in violation of the Wyoming Rules of
Professional Conduct. An Order was entered in Utah based upon
the discipline order in Wyoming.

In summary:

The events giving rise to the Supreme Court of Wyoming’s Order
of Public Censure took place in Arizona. Mr. Moriarity
represented an Arizona attorney in disbarment proceedings
brought against the attorney for numerous ethical violations and
also filed a lawsuit in the Superior Court of Maricopa County on
behalf of the attorney. The lawsuit filed by Mr. Moriarity on
behalf of his client lacked a basis in fact or law.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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RECIPROCAL DISCIPLINE

On October 7, 2015, the Honorable Paul G. Maughan, Third
Judicial District Court, entered an Order of Reciprocal
Discipline: Public Reprimand against Nicholas Thomas Haderlie
for violating Rules 8.4(b) (Misconduct) and Rule 8.4(d)
(Misconduct) of the Rules of Professional Conduct.

Mr. Haderlie is 2 member of the Utah State Bar and is also
licensed to practice law in Wyoming. The Supreme Court of
Wyoming issued an Order of Public Censure for Mr. Haderlie’s
conduct in violation of the Wyoming Rules of Professional
Conduct. An order was entered in Utah based upon the
discipline order in Wyoming.

In summary:

Mr. Haderlie was arrested and charged with violation of
Wyoming Statutes sections 31-5-233 (Driving or having control
of vehicle while under the influence of intoxicating liquor or
controlled substances) and 6-5-204(a) (Interference with a

peace officer). Mr. Haderlie ultimately pled guilty to the DWUI
charge and to interference with a peace officer, both
misdemeanors.

SUSPENSION

On October 14, 2015, the Honorable Joseph M. Bean, Second
Judicial District Court, entered an order suspending Ronald E.
Griffin from the practice of law for a period of one year for Mr.
Griffin’s violation of the court’s prior order reinstating Mr.
Griffin’s license to practice law contingent on his compliance
with certain conditions.

In summary:

Mr. Griffin failed to satisfy the conditions of his reinstatement by
failing to clarify his involvement in a case before the Utah Court
of Appeals, by failing to complete forty hours of service with an

approved legal services organization and by failing to complete

three hours of Continuing Legal Education.

Auctioneers
& Appraisers

Erkelens & Olson Auctioneers has been the standing
court appointed auction company for over 30 years.
Our attention to detail and quality is unparalled. We
respond to all situations in a timely and efficient
manner, preserving assets for creditors and trustees.

Utah’s Leading Auction & Appraisal Service

helons

3 Generations Strong!

Rob, Robert & David Olson
Auctioneers, CAGA Appraisers

801-355-6655

www.salesandauction.com

Have you received a letter from the Office of Professional
Conduct (OPC)? Do you have questions about the
disciplinary process? For all your questions, contact
Jeannine P. Timothy at the Discipline Process Information
Office. The office opened in January 2015, and to date
Jeannine has answered questions and provided
information about the discipline process to 75 attorneys.
All called about complaints filed against them. Jeannine is
able to address concerns about each attorney’s individual
matter with the OPC. Call Jeannine at (801) 257-5515 or
email her at Disciplinelnfo@UtahBar.org.

DISCIPLINE PROCESS |
INFORMATION OFFICE

Jeannine P. Timothy
(801) 257-5515
Disciplinelnfo@UtahBar.org

Volume 23 Mo |



mailto:DisciplineInfo%40UtahBar.org?subject=Office%20of%20Professional%20Conduct%20question
mailto:DisciplineInfo%40UtahBar.org?subject=Discipline%20Process%20Question
http://www.salesandauction.com

service program; all to be kicked off at the
Annual Meeting.

13. Received the report of the Young
Lawyers Section, approving a fund-raising
effort for the hosting of an event in con-
junction with the National Child Abuse
Conference, designating the Section pro-
gram on the. Bicentennial of the Bill of
Rights as the official Bar program and rec-
ognizing the recent appointments of Section
members to national committees of the
ABA-YLD.

14. Received and reviewed the monthly
report of the Budget and Finance Committee.
Approved a new format for future budgets.

At the June 16 meeting, the following
actions were taken:

1. Approved the minutes of the May 19
meeting.

2. Received the monthly report of Presi-
dent Kasting and the Executive Committee,
with status reports on various pending mat-
ters previously highlighted.

3. Received the monthly report of the
Executive Director, commending the suc-
cess of the recent Jack Rabbit Bar meetings
at Snowbird, noting the appointment of the
MCLE Board, approving a decision to re-
new the Apprenticeship Program in 1990,
noting the nomination of the Tuesday Night
Bar Program to receive the ABA’s Harrison
Tweed Award for outstanding programs
which extend legal services to the poor, and
noting the filing of a grant application by the
Delivery of Legal Services Committee for a
legal services to the homeless project.

4. Received the monthly Admissions
Report, approving certain reinstatements,
approving the results of the May attorneys
bar examination, approving applications to
set for the July bar examination, granting a
petition for hearing for a readmission appli-
cant and approving routine MPRE timing
waiver petitions.

5. Received the monthly report of the
Office of Bar Counsel, approving seven
private reprimands, acting on public dis-
cipline matters as reported elsewhere in this
issue.

6. Received the report of the Unauthor-
ized Practice of Law Committee and author-
ized the filing of a declaratory action related
to the scope of authority of independent
insurance adjusters.

7. Received a status report on pending
litigation.

8. Approved final language of the Bar
policy on pro bono legal services, to be
published in the next issue of the Journal.

9. Reviewed the status of the Bar’s legis-
lative information program.

10. Received and reviewed a report of
recommended changes and additions to

published Bar policies. Added several
modifications and set final review for July
meeting.

11. Received report of Young Lawyers
Section, including review of the achieve-
ments of the Section for the year.

12. Received the monthly report of the
Budget and Finance Committee, reviewed
FY88 Audit Report and proposed FY90
Budget. Final action on budget deferred to
July meeting.

A full copy of the minutes of these and

_other meetings of the Board of Bar Com-

missioners is available for inspection by
members of the Bar and the public.

Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 1.4(a) for failing to timely and
adequately communicate with his client that
he did not intend to represent her; the client
believed the attorney was proceeding on her
behalf.

2. For failing to adequately communicate
the status of the client’s bankruptcy matter
and for failing to communicate the possible
jurisdictional problems caused by the cli-
ent’s moving out of the state, an attorney
was admonished for violating Rule 1.4(a).
The sanction was mitigated by the attor-
ney’s willingness to refund the retainer at
the request of the Screening Panel.

3. For failing to inform the clients that the
attorney had received a Notice of Denial of
Claim and for failing to adequately super-
vise the attorney’s support staff with the
result that the Denial was placed in the file
without being brought to the attorney’s or
the clients’ attention, an attorney was ad-
monished for violating Rule 1.4(a).

4. For violating Rule 4.2, an attorney
was admonished for communicating direct-
ly with an opposing party who the attorney
knew was represented by counsel by send-
ing a statutory bad check letter pursuant to a
default on a promissory note which was part
of divorce negotiations. The sanction was
mitigated by the fact that the attorney in
good faith believed that the promissory note
matter was separate from the divorce matter
and that the opposing party’s divorce coun-
sel would not necessarily have also been
counsel on the promissory note default.

5. An attorney was admonished for vio-
lating DR 6-101(A)(3) for neglect for failing
to timely pursue an uncontested divorce
matter by failing to serve the divorce com-
plaint when it became obvious that the op-
posing party was unwilling to sign the

appropriate documents and then permitting
the first divorce filing to be dismissed for
lack of prosecution.

6. An attorney was admonished for vio-
lating Rules 8.4(c) and 1.13(b) for failing to
adhere to the language of a medical lien
form which required the attorney to disburse
monies directly to the doctor and for failing
to follow through in disbursing those mon-
ies after representing to Bar Counsel that the
attorney would do so.

7. For failing to adequately communicate
the nature and scope of the attorney-client
relationship and the attorney’s intent not to
file a civil rights action, an attorney was
admonished for violating Rule 1.3.

8. For failing to attach witness fees to a
subpoena, and for the attorney’s inappro-
priate and unprofessional response to the
complaint filed with the Office of Bar Coun-
sel, an attorney was admonished for vio-
lating Rules 4.4, 8.4(c) and 8.4(d).

PRIVATE REPRIMANDS

1. For violating Rule 1.4(d), an attorney
was privately reprimanded for failing to
return the client’s files for approximately
one month, when the attorney was aware
that the client had arranged a meeting with
subsequent counsel; the client’s matter was
ongoing.

2. For completely failing to communi-
cate with his client for a period of approxi-
mately four months after being retained in
an estate matter, an attorney was privately
reprimanded for violating Rule 1.4(a). The
sanction was aggravated by the fact that the
attorney obtained certain original deeds and
other title documents from the client, which
documents have mysteriously disappeared
from the attorney’s office and which the
attorney has been unable to locate.

3. An attorney was privately reprimanded
for violating Rule 1.3 for neglect of a legal
matter by failing to appear at a sentencing
hearing that had been reset to accommodate
the client and for violating Rule 1.4(a) for
failing to adequately communicate with the
client by failing to contact the client for
approximately one month after the sen-
tencing hearing to explain the attorney’s
absence and the status of the case.

4. An attorney was privately repri-
manded for violating Rule 1.3 for neglect of
a legal matter by failing to timely set a
hearing to finalize the client’s uncontested
divorce and for violating Rule 8.4(c) for
conduct involving dishonesty by promising
to complete the matter by a date certain or
refund a portion of the retainer and sub-
sequently failing to perform such work or to
tender the promised refund.

5. For violating DR6-101(A)(3) for ne-
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glect of a legal matter, an attorney was
privately reprimanded for failing to respond
to the client’s numerous telephone calls and
written requests for case status reports, and
for failing to comply with the client’s re-
quests that the attorney forward copies of all
correspondence.

6. For failing to respond to the client’s
written and telephonic requests for status
reports and for copies of all correspondence
for approximately nine months, for failing
to inform the client of the date of a pre-trial
hearing, and for failing to inform the client
that the attorney could not attend the pre-
trial hearing and would be sending an asso-
ciate, an attorney was privately repri-
manded for violating DR 6-101(A)(3).

PUBLIC REPRIMANDS

1. OnMay 1, 1989, Robert J. DeBry was
publicly reprimanded by the Utah Supreme
Court, based on Mr. DeBry’s consent to
such discipline, for violating DR 5-103(B)
by advancing monies to certain clients for
purposes other than actual litigation costs,
i.e., living expenses. Although Mr. DeBry
defended his conduct by asserting that he
could advance such monies as a humani-
tarian gesture, he ceased to make such ad-
vances when informed by the Ethics and
Discipline Committee of the Utah State Bar
that his interpretation of the rule was incor-
rect.

Ethics Opinion 91
Attorney’s
Retaining Liens

The Board of Bar Commissioners at their
meeting on May 19, 1989, adopted the
following formal ethics opinion respecting
attorney’s retaining liens on client files.

ETHICS ADVISORY
OPINION COMMITTEE
Request No. 91

Issue

Is it ethically proper for an attorney to
retain a client’s file and other papers and
documents belonging to the client, because
the client has refused to pay the attorney’s
fees?
Opinion

The Utah Rules of Professional Conduct
permit attorneys to exercise a common law
retaining a lien to papers and documents
belonging to the client, because the client
has not paid the attorney’s fees, when either
the attorney has been wrongfully discharged

by the client or has withdrawn from the
representation for good cause. Attorneys are
cautioned, however, that withdrawal must
be accomplished in a manner that is con-
sistent with the other requirements of Rule
1.14.
Analysis

Utah Rule of Professional Conduct
1.14(d) provides that an attorney with-
drawing from representation may retain
papers relating to the client to the extent
permitted by other law. Because several

Utah cases do recognize a common law

attorneys’ retaining lien, use of the lien
cannot be regarded as per se improper under
Rule 1.14.

In the specific case for which this opinion
is requested, the firm has a regular practice
of invoking a common law retaining lien to
secure unpaid attorneys’ fees and unre-
imbursed expenses, when the attorney
either has been wrongfully discharged by
the client or has withdrawn for good cause.
In April 1986, the attorneys undertook to
represent clients in a real estate matter; suit
was filed in May 1986. In July 1987, the
attorneys withdrew from the representation,
allegedly because the clients unreasonably
failed to follow their advice, failed to pay
agreed-upon fees, and failed to reimburse
costs and expenses as agreed. Both at the
time of the withdrawal and in November
1987, the clients demanded return of their
file and documents. The attorneys denied
the request until the clients paid their bill.
The lawsuit is pending. The clients com-
plained to the Bar about the attorneys’ re-
fusal to release their file and about another
matter. On January 15, 1988, Bar Counsel
instructed the attorneys that they should
release the clients’ file immediately because
the lawsuit was pending. The attorneys have
requested this advisory opinion from the Bar
about the propriety of their policy of in-
voking the retaining lien.

Under the Utah Code of Professional Re-
sponsibility, Bar Counsel has taken the po-
sition that even in cases of proper with-
drawal or wrongful discharge, the attorney
is required to return the client’s file and
papers within a reasonable time, no matter
what other circumstances exist. DR
2-110(A)(2) provides that in all cases of
withdrawal, the lawyer must take “reason-
able steps to avoid foreseeable prejudice to
the rights of his client, including. . .de-
livering to the client all papers and property
to which the client is entitled...” In ad-
dition, DR 7-101(A)(3) prohibits the lawyer
from intentionally prejudicing or damaging
the client and DR 9-102(B)(4) requires the
lawyer to promptly deliver to the client any
“properties in the possession of the lawyer
which the client is entitled to receive.”

Good
Graphics
Speak for

Themselves.

Take Us To Court.

531-6018
180 S. 300 W, Suite 200
Salt Lake City, Utah 84101

August/September 1989
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for

fast, informal ethics advice. Leave a detailed message describing the problem and within a twenty-four-hour
workday period, a lawyer from the Office of Professional Conduct will give you ethical help about small
everyday matters and larger complex issues. More information about the Bar’s Ethics Hotline may be found at

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/. Information about the formal Fthics

Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-adviso

801-531-3110

PUBLIC REPRIMAND

On May 25, 2015, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Gregory V. Stewart for
violating Rules 5.5(a) (Unauthorized Practice of Law;
Multijurisdictional Practice of Law) and 8.1(b) (Bar Admission
and Disciplinary Matters) of the Rule of Professional Conduct.

In summary:

The Supreme Court of the State of Utah suspended Mr. Stewart
from the practice of law in the State of Utah based upon his failure
to comply with the mandatory continuing legal education requirements.
During the time he was suspended from the practice of law, Mr.
Stewart appeared and represented a client at a pretrial conference
and subsequent jury trial in the Fourth Judicial District Court.

The Office of Professional Conduct served Mr. Stewart with a
Notice of Informal Complaint requiring his written response
within twenty days pursuant to the Rules of Lawyer Discipline
and Disability. Mr. Stewart did not timely respond in writing to
the Notice of Informal Complaint.

Mitigating factors:
Absence of a prior record of discipline; absence of dishonest or
selfish motive; prompt effort to rectify the misconduct.

INTERIM SUSPENSION

On July 22, 2015, the Honorable James Gardner, Third Judicial
District Court, entered an Order of Interim Suspension pursuant
to Rule 14-519 of the Rules of Lawyer Discipline and Disability
against James H. Alcala pending resolution of the disciplinary
matter against him.

In summary:

Mr. Alcala was placed on interim suspension based upon his
criminal convictions for conspiracy to commit fraud and alien
smuggling and fraud and misuse of visas/permits/visa fraud.

PUBLIC REPRIMAND

On May 8, 2015, the Honorable Keith Kelly, Third Judicial District
Court, entered Findings of Fact, Conclusions of Law and Order of
Reprimand against Sean Young for violating Rules 1.1 (Competence),
1.3 (Diligence), 1.4(a) Communication, and 3.3(a) (Candor
Toward the Tribunal) of the Rules of Professional Conduct.

In summary:

Mr. Young was retained to represent a family in connection with
their Application for Cancellation of Removal and Adjustment of
Status (“Application”). An individual hearing for Mr. Young’s
clients was held before the Immigration Court and at that time,
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Disciplinelnfo@UtahBar.org.

Have you received a letter from the Office of Professional Conduct (OPC)?
Do you have questions about the disciplinary process? For all your questions,
contact Jeannine P. Timothy at the Discipline Process Information Office.
Since January, fifty-two attorneys have called Jeannine with questions about
the complaints filed against them. Jeannine has provided information about
the process and given updates on the progress of each attorney’s individual
matter with the OPC. Call Jeannine at 801-257-5515 or email her at

Jeannine P. Timothy
801-257-5515
Disciplinelnfo@UtahBar.org

Mr. Young indicated that he did not have the required file materials
to proceed and requested additional time from the Court to complete
his clients’ Application. The Court granted a continuance and
scheduled a subsequent individual hearing for Mr. Young’s clients.

Following the first individual hearing, Mr. Young failed to timely
pursue his clients” Application. During that time, Mr. Young failed
to inform and consult with his clients and failed to communicate to
his clients the deadlines they needed to meet in order to submit a
timely Application prior to the second individual hearing. Although
Mr. Young took steps for the submission of the required payment
to the U.S. Gitizenship and Immigration Services for his clients’
biometrics, he failed to provide his clients with any written
notice about the need for them to submit their biometrics.

At least six months prior to the second individual hearing, Mr.
Young’s clients had provided to Mr. Young all of the documentation
he had requested from them in order to complete their Application.
Mr. Young failed to timely file his clients’ Application. Mr. Young
knew that because his clients had already obtained a continuance,
his failure to timely prepare, file and serve his clients’ Application prior
to the second individual hearing could result in the deportation

of his clients. At the second individual hearing held before the
Immigration Court, Mr. Young falsely represented to the court
that he had previously filed the Application and served it on the
attorneys for the United States.

Aggravating factors:
Multiple offenses; vulnerability of victims; and substantial
experience in the practice of law.

Mitigating factors:

Absence of a prior record of discipline; absence of a dishonest or
selfish motive; good faith effort to rectify the consequences of the

misconduct involved; good character or reputation; and remorse.

SUSPENSION

On June 1, 2015, the Honorable Todd M. Shaughnessy, Third
Judicial District Court, entered Findings of Fact and Conclusions
of Law suspending Abraham C. Bates from the practice of law for
a period of five months, effective July 1, 2015. The OPC has filed
an appeal of the court’s Findings of Fact and Conclusions of Law,
which is currently pending before the Utah Supreme Court.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar
Member, Supreme Court Advisory Committee on Professionalism

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328
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801.583.0801 sctdaniels@aol.com
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STATE BAR NEWS

Commission
Highlights

During its regular meeting on December

6, 1996, held in Ogden, Utah, the Board of

Bar Commissioners received the following

reports and took the actions indicated.

1. The Board approved the minutes of the
November 1, 1996 Commission meeting.

2. John Baldwin confirmed that copies of
the Equal Access to Justice report
were distributed to 22 various entities
and associations.

3. The Board voted to approve printing
1,000 copies of a small pamphlet with a
smaller version of the public service ads.

4. The Board voted to engage John T.
Nielsen as the Bar’s legislative repre-
sentative for the upcoming legislative
session.

5. The Board approved a $55,000 capital
request for computer software upgrades.

6. Norm Younker, President of Utah Trial
Lawyers appeared to discuss issues
related to legislation that is currently
on the hill that will impact lawyers.

7. The Board voted to appoint a repre-
sentative to serve on the Judicial
Council and to appoint a different rep-

resentative to serve on the Judicial Con-
duct Commission at the same time.

8. The Board voted to appoint David
O. Nuffer to the Judicial Conduct
Commission.

9. Budget & Finance Committee Chair
Ray O. Westergard reviewed the Octo-
ber financial reports.

10. The Board voted to approve Ethics
Opinion No. 96-10.

11. The Board voted to approve the changes
to the Rules of Procedure for the Ethics
Advisory Opinion Committee.

12. Bar Commission Liaisons Charles R.
Brown, Ray O. Westergard and Scott
Daniels reported on their various com-
mittee and section liaison assignments.

13. Katherine Fox reported that a bar exam
applicant who has filed a Petition with
the Utah Supreme Court wants to trans-
fer in Multistate scores and the Supreme
Court has asked us to analyze the cur-
rent rule and make a recommendation.

14. The Board voted to adopt the proposal
of the Litigation section to sponsor the
January publication of the Voir Dire and
the summer issue so that there are 12
issues and the section helps with the
financing.

15. General Counsel Katherine Fox

reviewed current lawsuits against the
Bar and UPL case summaries.

16. Chief Disciplinary Counsel Stephen
Cochell distributed a case flow report
and reviewed the November statistical
report.

17. ABA Delegate James B. Lee distrib-
uted handouts on the ABA’s
mid-winter meeting.

18. Steven Lee Payton reported on the
Minority Bar association activities.

19. Young Lawyers Division President
Dan Andersen reported that next
year’s New Admittee Social would be
held in the form of a luncheon during
a mandatory NLCLE seminar. Ander-
sen reported briefly on the ongoing
Young Lawyer programs including
Tuesday Night Bar and the Law &
Library.

20. Legal Assistants Division Representa-
tive Sanda Kirkham distributed a draft
of membership requirements and indi-
cated that character and ethical
requirements are being considered.

A full text of minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the
Executive Director.

Discipline Corner

DISBARMENT

On February 21, 1997, the Honorable
Timothy R. Hanson, Third Judicial District
Court, approved a Discipline By Consent
and Settlement Agreement and entered an
Order imposing disbarment for a period of
five years upon Lewis R. Hansen, begin-
ning August 1, 1996.

In July 1996, the Respondent aban-
doned his law practice without making
reasonable arrangements to properly with-
draw from his cases and without making
reasonably practicable arrangements to
ensure that his clients’ interests were pro-
tected. Additionally, the Respondent
commingled client funds, which should
have been held in trust, with his own funds,
and misappropriated client funds for his
own use. By these actions, the Respondent
violated the following Rules of Profes-
sional Conduct: Rule 1.3 (Diligence), Rule

1.4 (Communication), Rule 1.5 (Fees),
Rules 1.15 (Safekeeping Property), Rule
1.16 (Declining or Terminating Representa-
tion), and Rule 8.4 (Misconduct).

In mitigation, it is noted that the Respon-
dent had no prior record of discipline and
demonstrated remorse. [n aggravation, it is
noted that Respondent had a dishonest or
selfish motive, there was a pattern of mis-
conduct, the Respondent committed multiple
offenses, many of the Respondent’s clients
were vulnerable, Respondent had substantial
experience in the practice of law, and the
Respondent engaged in illegal conduct.

PUBLIC REPRIMAND

On February 14, 1997 the Honorable J.
Dennis Frederick, Third District Court Judge,
entered a Discipline by Consent and Judg-
ment of Reprimand upon attorney David K.
Smith for violating Rules 1.3 (Diligence)
and 1.4 (Communication) of the Rules of
Professional Conduct of the Utah State Bar.
Smith failed to act with reasonable diligence

and keep his client reasonably informed
about the status of her divorce action.

ADMONITION

On March 10, 1997, an attorney was
admonished and required to attend The
State Bar Ethics School by the Chair of the
Ethics and Discipline Committee of the
Utah State Bar for violating Rule of Pro-
fessional Conduct 1.5(a), (Fees). The
attorney billed his client for time the attor-
ney spent in responding to Bar complaints
made by the opposing party and by the
attorney’s client. This conduct constitated
an improper billing. The attorney had a
duty to cooperate with the Utah State Bar
pursuant to Rule 8.1(b) of the Rules of
Professional Conduct. Time spent in
responding to the Office of Attorney Disci-
pline should not have been billed to the
attorney’s client.
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for

fast, informal ethics advice. Leave a detailed message describing the problem and within a twenty-four-hour
workday period, a lawyer from the Office of Professional Conduct will give you ethical help about small
everyday matters and larger complex issues. More information about the Bar’s Ethics Hotline may be found at

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/. Information about the formal Ethics

Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-adviso

801-531-9110

INTERIM SUSPENSION

On September 17, 2015, the Honorable Bruce Lubeck, Third
Judicial District Court, entered an Order of Interim Suspension
pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability against J. Wesley Robinson pending resolution of the
disciplinary matter against him.

In summary:

Mr. Robinson was placed on interim suspension based upon his
criminal convictions for operation of a clandestine laboratory,
possession of a controlled substance with intent to distribute
and possession of a firearm by a restricted person.

SUSPENSION

On June 15, 2015, the Honorable Fred D. Howard, Fourth
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Suspension, suspending Stacey Austin
Johnson from the practice of law for two years for Mr. Johnson’s
violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.4(a)
(Communication), 8.4(c) (Misconduct), and 8.4(d)

(Misconduct) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, Mr. Johnson was retained to represent a
husband and wife in their personal injury claims. After filing a
complaint against two defendants, Mr. Johnson failed to initiate
an attorneys planning meeting or submit a proposed Case
Management Order until ordered to do so. Mr. Johnson failed to
timely serve Initial Disclosures; failed to designate witnesses and
failed to timely answer discovery requests. Mr. Johnson also
failed to timely respond to both defendants’ summary judgment
motions filed after the admissions were deemed admitted for
failure to timely respond to admissions requests. His late
response to one of the summary judgment motions was found
inadequate and both motions for summary judgment were
granted. Mr. Johnson essentially filed three motions for
reconsideration that did not comply with court rules for
multiple reasons and were denied.

Mr. Johnson moved numerous times while the case was pending

Have you received a letter from the Office of Professional Conduct
(OPC)? Do you have questions about the disciplinary process? For all
your questions, contact Jeannine P. Timothy at the Discipline Process
Information Office. Since January, sixty-four attorneys have called
Jeannine with questions about the complaints filed against them.
Jeannine has provided information about the process and given updates
on the progress of each attorney’s individual matter with the OPC. Call
Jeannine at 801-257-5515 or email her at Disciplinelnfo@UtahBar.org.

Jeannine P. Timothy
801-257-5515
Disciplinelnfo@UtahBar.org
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and did not timely notify his clients, opposing counsel or the
Court about all of his address changes. Mr. Johnson did not
keep his clients informed about their case. After learning of the
summary judgments from the court, the client confronted Mr.
Johnson and he led the client to believe it would be simple to
reinstate the case and failed to clearly communicate that the
case was in peril.

Mr. Johnson filed an appeal. The Utah Court of Appeals upheld
the summary judgments noting that during the appellate
process, Mr. Johnson failed to comply with court procedural
rules, including failing to serve papers and failing to meet
deadlines for the reply brief. Mr. Johnson did not timely inform
his clients that the appeal had been dismissed; the clients
learned of the denial from another attorney.

In the second matter:

Mr. Johnson was retained to pursue litigation against a police

department on behalf of a husband and wife for their claim of
excessive force. Mr. Johnson did not timely communicate with
his clients about the status of the case and the work he was
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of earning capacity

the purpose of analyzing
earning potential/wage
imputation in divorce actions.

Noreen Roeca, MS, CRC, LVRC
Aimee Langone, MEd, CRC, LVRC
vocationalexpertsutah@gmail.com

801-859-9416

vocationalexpertsofutah.com
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performing. Mr. Johnson informed his clients when he believed
a four year statute of limitations would run on the case, but did
little work to file a complaint for the case until shortly before
that time. Shortly before the statute date, Mr. Johnson informed
his clients that they needed to pay the filing fee to file a complaint.
Two days prior to the statute date for his clients’ case, Mr.
Johnson informed the clients that he would no longer represent
them but that he would give them a complaint to file pro se.
When the clients did not meet Mr. Johnson at the courthouse to
review, sign and file the complaint pro se late on the evening
prior to the statute date, Mr. Johnson filed the unsigned
complaint by placing it into the overnight drop box for the
Court. Mr. Johnson did not include the required filing fee with
the Complaint. Mr. Johnson called his clients and left a message
for them to go to the court the next morning to sign the pro se
verified complaint. The clients did not wish to proceed with the
case pro se and they did not complete the filing of the complaint.

Aggravating factors:

Prior record of discipline; dishonest or selfish motive; pattern
of misconduct; multiple offenses; vulnerability of victim;
substantial experience in the practice of law; and lack of good
faith effort to rectify the consequences of his misconduct.

ADMONITION

On July 31, 2015, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violating Rule 1.3
(Diligence) of the Rules of Professional Conduct.

In summary:

An attorney, while acting as general counsel to a corporation,
filed an Answer to a complaint on behalf of the owner of the
corporation who had been named personally as a defendant in
a lawsuit. After the Answer was filed on behalf of the individual,
the attorney stopped serving as general counsel to the corporation.
But the attorney did not withdraw as counsel for the individual
the attorney was representing. Requests for Admissions were
then served on the individual and the attorney did not respond
to the Requests for Admissions on behalf of the individual
defendant. Based on the failure to respond to the Requests for
Admission, 2 Motion for Summary Judgment was filed and
served on the attorney. The attorney did not oppose the Motion


http://www.vocationalexpertsofutah.com

for Summary Judgment. The court granted the Motion and
entered a judgment against the individual defendant.

DISBARMENT

On August 26, 2015, the Honorable Noel S. Hyde, Second
Judicial District Court, entered an Order disbarring Alvin R.
Lundgren from the practice of law for Mr. Lundgren’s violation
of Rules 1.15(a) (Safekeeping Property) and 1.15(d)
(Safekeeping Property) of the Rules of Professional Conduct.

In summary:

Mr. Lundgren was hired to pursue a worker’s compensation
claim. Mr. Lundgren settled the claim and retained a portion of
the settlement proceeds to pay his client’s outstanding medical
bills. Mr. Lundgren did not remit payment to his client’s medical
provider and misappropriated his client’s money from his client
trust account.

After being notified by the medical provider that their bill had
not been paid, the client made efforts to contact Mr. Lundgren
by telephone, leaving messages and receiving no response. The
client sent Mr. Lundgren a letter and requested an accounting of
the settlement funds. Mr. Lundgren did not respond to the client’s
letter or provide an accounting of the settlement funds. Mr.
Lundgren eventually paid the money owed to the medical provider.

Mr. Lundgren took unearned money from his client trust
account to cover personal and business expenses. Mr. Lundgren
transferred unearned money from his client trust account to his
operating account. Mr. Lundgren transferred unearned money
and wrote checks on unearned money from his client trust
account to himself. Mr. Lundgren transferred money from his
client trust account to his wife’s checking account. No client
authorized Mr. Lundgren to take their money from the trust
account before it was earned. Based on these actions, Mr.
Lundgren misappropriated client funds belonging to more than
just one client.

Mr. Lundgren was not able to provide an accounting of the
unearned money that he took from his client trust account. Mr.
Lundgren was not able to verify that all unearned money that
was taken was returned to his trust account.

DISBARMENT

On July 2, 2015, the Honorable Fred D. Howard, Fourth Judicial
District Court, entered Findings of Fact, Conclusions of Law and
Order of Disbarment disbarring Donald D. Gilbert from the
practice of law. Mr. Gilbert has filed an appeal of the Court’s
Findings of Fact, Conclusions of Law and Order of Disbarment,
which is currently pending before the Utah Supreme Court.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar
Member, Supreme Court Advisory Committee on Professionalism

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com

VshBard 0 U R N AL

[
—
=]
—_—
(5~
[ ==
o0
—_—
-_—
(5-]
=
o

63


mailto:sctdaniels%40aol.com?subject=Utah%20Bar%20Journal%20ad

Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to 5:00
p.m. for fast, informal ethics advice. Leave a detailed message describing the problem and
within a twenty-four-hour workday period, a lawyer from the Office of Professional

Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Advisory Opinion process can be found at:
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/.

B01-531-3110

INTERIM SUSPENSION

On February 23, 2016, the Honorable Joseph M. Bean, Second
Judicial District Court, entered Findings of Fact, Conclusions
of Law and Order of Interim Suspension pursuant to Rule
14-519 of the Rules of Lawyer Discipline and Disability against
Stuwert M. Johnson pending resolution of the disciplinary
matter against him.

In summary:

Mr. Johnson was placed on interim suspension based upon his
criminal convictions for issuing a bad check, a Class A
misdemeanor; and, several prior misdemeanor convictions for
driving under the influence of alcohol, which led to Mr.
Johnson’s guilty plea on April 2, 2015, to two third degree
felony charges of driving under the influence of alcohol.

DISBARMENT

On January 28, 2016, the Honorable Su Chon, Third Judicial
District Court, entered a Findings of Fact, Conclusions of Law
and Order of Disbarment, against Larry K. Yazzie for violating
Rules 1.3 (Diligence), 1.4 and 1.4(a) (Communication),
1.5(a) (Fees), 1.15(d) (Safekeeping Property), 1.16(d)
(Declining or Terminating Representation), 5.5(a)
(Unauthorized Practice of Law), and 8.1(b) (Bar Admission
and Disciplinary Matters) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, Mr. Yazzie was hired to represent a client and
two children on a contingency basis for their personal injury
claims. Mr. Yazzie did not have a written agreement for the
representation. The clients’ automobile accident occurred in
Colorado. Mr. Yazzie represented the clients from his offices on

the Navajo Nation in Arizona. Mr. Yazzie was not licensed to
practice law in Arizona or Colorado. During several periods of
time when Mr. Yazzie was representing the clients and actively
negotiating the minor children’s claims with the insurance
company, Mr. Yazzie’s license to practice law on the Navajo
Nation had been revoked.
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Mr. Yazzie reached a settlement with the insurance company for
one client’s claim and accepted a settlement offer for the claims
of the minor children. Mr. Yazzie did not complete the resolution
of the minor children’s claims. When Mr. Yazzie received the
client’s settlement check for the first client, he negotiated the
check and deposited the funds into his personal bank account,
not his trust account. Mr. Yazzie failed to pay the client’s
medical bills; Mr. Yazzie failed to remit the settlement proceeds
to the client and failed to provide any written accounting of the
settlement funds to the client. Mr. Yazzie converted the entirety
of the client’s settlement funds for his own purposes.

The client terminated Mr. Yazzie's representation and hired a
new attorney. The new attorney sent letters to Mr. Yazzie
requesting the client’s settlement funds and each clients’ file
materials. The attorney’s correspondence warned Mr. Yazzie
that the statute of limitations for the minor children’s claims
would soon expire. Mr. Yazzie received the attorney’s
correspondence but did not communicate with the new attorney
and failed to provide the clients’ files.

In the second matter, Mr. Yazzie was hired to defend a client in
a criminal matter when the client’s lead attorney on the case was
appointed to become a prosecutor and had to withdraw from
the representation. During the time that Mr. Yazzie was the sole
attorney representing the client, Mr. Yazzie did not have any
communication with his client, who was incarcerated. The client’s
parents tried to communicate with Mr. Yazzie on the client’s behalf
but M. Yazzie did not respond to their attempts at communication.

Mr. Yazzie filed a Notice of Withdrawal from the client’s
representation and failed to notify the client in advance that he
was withdrawing from the case. At the time Mr. Yazzie withdrew
from the case, there was a pending trial date scheduled for the
client’s criminal charges. Mr. Yazzie failed to perform work on
behalf of the client to earn the fee he collected for the representation.

In each matter, the OPC served Mr. Yazzie with a Notice of Informal
Complaint (NOIC) requiring his written response within twenty
days pursuant to the Rules of Lawyer Discipline and Disability.
Mr. Yazzie did not timely respond in writing to either NOIC.

ADMONITION

On February 2, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violating Rule
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

olume 29 No.

In summary:

The attorney failed to respond to the OPC’s requests for information
in connection with an informal Bar complaint filed against the
attorney by the attorney’s client. The attorney failed to respond
to the OPC’s requests because the attorney believed that in
responding, the attorney would have to reveal confidential
attorney—client communications. Under the ethical rule regarding
confidential information, the attorney’s concerns for necessity of
revealing protected information was not a proper basis for his
failure to respond. The attorney further believed that by responding
to the OPC the attorney would have been adverse to the client,
creating a conflict of interest, despite there being procedural
mechanisms available to the attorney which would have allowed
the attorney to avoid any conflict of interest. The attorney’s
failure to respond harmed the OPC’s ability to investigate the
informal Bar complaint and harmed the Screening Panel’s
ability to fully review the case, although the attorney’s appearance
at a Screening Panel hearing before the Ethics and Discipline
Committee and his responses to the Panel’s questions significantly
lessened the injury.

PUBLIC REPRIMAND

On March 2, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Mary D. Brown for
violating Rules 1.2(a) (Scope of Representation and Allocation
of Authority Between Client and Lawyer), 3.3(a) (Candor
Toward the Tribunal), and 8.4(d) (Misconduct) of the Rules of
Professional Conduct.

In summary:

Ms. Brown represented a wife in connection with a divorce
proceeding. A foreclosure sale was noticed and scheduled for
real property which was owned by Ms. Brown’s client and the
client’s estranged husband. Ms. Brown discussed the possibility
of a Chapter 13 bankruptcy action with opposing counsel for
her client’s estranged husband. Ms. Brown then filed a Chapter
13 bankruptcy on behalf of her client’s estranged husband,
which listed Ms. Brown as the husband’s attorney. Ms. Brown
paid the filing fee for the bankruptcy petition from her own
bank account. The petition for bankruptcy and supporting
documents filed by Ms. Brown on behalf of her client’s
estranged husband appeared to have been signed electronically
by both Ms. Brown and the husband. The petition contained
language indicating that Ms. Brown had explained bankruptcy
options to the debtor. After Ms. Brown filed the bankruptcy
action, she contacted the law firm pursuing the foreclosure
action to inform the firm of the bankruptcy filing and the
foreclosure sale was subsequently cancelled by the firm.



Ms. Brown did not have authorization from her client’s
estranged husband to file the bankruptcy action on his behalf.
Ms. Brown had not discussed filing for bankruptcy with her
client’s estranged husband directly or explained bankruptcy
options to him when she filed the petition for bankruptcy.
Immediately after the bankruptcy action was filed, Ms. Brown
was informed by opposing counsel that her client’s husband did
not consent to the bankruptcy action.

Ms. Brown filed a Notice of Voluntary Dismissal of Bankruptcy
Petition. When the matter came to the attention of the
bankruptcy court, Ms. Brown entered into a stipulation and
consent to sanctions, which included a one-year suspension of
Ms. Brown’s electronic filing privileges in the bankruptcy court
and required her to self report her conduct to the OPC.

SUSPENSION STAYED WITH PROBATION

On February 17, 2016, the Honorable Ryan M. Harris, Third
Judicial District Court, entered an Order of Discipline
suspending R. Scott Rawlings from the practice of law for six
months and one day with the suspension term stayed pending
Mr. Rawlings completion of six months probation for his
violation of Rules 1.3, 1.4(a), 1.16(d), 8.1(b), and 8.4(c) of
the Rules of Professional Conduct.

In summary:

Mr. Rawlings was retained to represent a client for a personal
injury claim and filed a complaint on behalf of his client. The
client’s case was subsequently dismissed by the Court without

prejudice based on Mr. Rawlings’ failure to serve the complaint
within 120 days as required. The client attempted to contact Mr.
Rawlings by telephone regarding the status of the case on
numerous occasions but was unable to contact Mr. Rawlings
and did not receive any response from Mr. Rawlings. The client
wrote a letter to Mr. Rawlings and expressed concerned regarding
the statute of limitations. Mr. Rawlings responded to the client
by letter and misstated that the statute of limitations for his
claim had not expired and that the action was still ongoing.

After the client was further unable to contact Mr. Rawlings
regarding the case, the client hired a new attorney. The client’s new
attorney sent a letter to Mr. Rawlings requesting a complete copy
of the client’s file. Mr. Rawlings did not provide a copy of the file.

Mr. Rawlings offered evidence that issues with his office
computer system and telephone messaging system contributed
significantly to the misstatements regarding the status of the
case and the communication problems with his client, making
his conduct negligent.

The OPC served Mr. Rawlings with a Notice of Informal
Complaint (NOIC) requiring his written response within twenty
days pursuant to the Rules of Lawyer Discipline and Disability.
Mr. Rawlings did not timely respond to the NOIC.

Aggravating circumstances:
Prior record of discipline.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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ADMONITION

On March 2, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violating Rule
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary,

The attorney lied to a police officer who was investigating an
incident involving the attorney displaying the attorney’s
prosecutor’s badge to another driver.

RESIGNATION WITH DISCIPLINE PENDING

On March 9, 2016, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning Ann
L. Wasserman, for violation of Rules 1.3 (Diligence), 1.4(a)
(Communication), 1.15(a) (Safekeeping Property), 1.15(d)
(Safekeeping Property), and 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, Ms. Wasserman was retained by a client for
representation in a child welfare matter in juvenile court and a
paternity matter. Ms. Wasserman filed a motion to continue a
pretrial hearing in the child welfare matter. Ms. Wasserman
failed to serve her client with the motion to continue the pretrial
hearing. No order was entered continuing the hearing. The
court held the pretrial hearing but Ms. Wasserman assumed the
hearing had been continued and did not appear at the hearing
on behalf of her client.

After a trial date was scheduled in the child welfare matter, the
client requested a meeting with Ms. Wasserman prior to the trial
date. Even though Ms. Wasserman claims she spoke and met
with the client several times in preparation for the trial, Mr.
Wasserman failed to meet with the client as the client requested.

Ms. Wasserman also failed to timely respond to some of the client’s
communications requesting status updates. Ms. Wasserman
failed to timely file her witness and exhibit lists as ordered by
the court. Some of the client’s evidence was precluded at trial
based on Ms. Wasserman’s failure to comply with procedural
rules. Ms. Wasserman was further precluded from introducing
direct testimony from a doctor on behalf of her client.

Ms. Wasserman failed to keep contemporaneous records of the
time she worked on the client’s cases. Ms. Wasserman failed to
provide an accounting of the fees she collected from the client.

In the second matter, Ms. Wasserman was hired to represent a
client in a child custody matter. Ms. Wasserman filed a Verified
Petition for Custody on behalf of her client but failed to provide
a final copy of the Petition to the client for approval prior to
filing the petition with the court. The client made several
requests to Ms. Wasserman for a copy of the petition but did not
receive a copy. When the client obtained a copy of the petition
directly from the court, the clerk told the client about an
upcoming pretrial hearing. The client informed Ms. Wasserman
of the pretrial hearing. Ms. Wasserman was late to the pretrial
hearing and appeared unprepared.

The client terminated the representation and requested that Ms.
Wasserman file a notice of her withdrawal with the court. The client
also requested an accounting and refund of unearned fees. Ms.
Wasserman did not file a notice of withdrawal. Ms. Wasserman
failed to maintain the client’s unearned fees in a trust account.

In each matter, the OPC served Ms. Wasserman with a Notice of
Informal Complaint (NOIC) requiring her written response
within 20 days pursuant to the Rules of Lawyer Discipline and
Disability. Ms. Wasserman did not timely respond in writing to
either NOIC.

Now in its second year running, the Discipline Process
Information Office has already assisted twenty attorneys this year
who have called for help about the discipline process. Jeannine
P. Timothy is happy to assist by providing information to those
who find themselves involved with the Office of Professional
Conduct (OPC). If she does not readily know the answer to
your questions, then Jeannine will search to get it for you.

Please contact Jeannine with all of your questions regarding
the discipline process.

Discipline Process Information Office Update

DISCIPLINE PROCESS>
INFORMATION OFFICE

Jeannine P. Timothy
(801) 257-5515
Disciplinelnfo@UtahBar.org
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Discipline Corner

ADMONITIONS

On May 5, 1994, an attorney was
Admonished for violating Rules 1.3, DILI-
GENCE, and 3.2, EXPEDITING
LITIGATION. A domestic relations case
was settled in March, 1993. It was the
duty of the Respondent to prepare the pro-
posed Findings of Fact, Conclusions of
Law or Decree of Divorce. However, the
Respondent never prepared the docu-
ments. Consequently, the client retained
new counsel who completed the work in
August, 1993.

An attorney was Admonished pursuant
to a Discipline by Consent based upon a
conviction of two class B misdemeanors.
The attorney also agreed to perform 200
hours of pro bono legal services. The
offenses were unrelated to the practice of
law and did not involve a client or the
Respondent’s status as an attorney or in
any other way reflect upon the attorney’s
fitness to practice law.

On June 24, 1994, an attorney was
Admonished, based upon the recomnien-

| dation of a Screening Panel of the Ethics

and Discipline Committee, for violating
Rules 1.8(a) and 8.4(d) (CONFLICT OF
INTEREST) of the Rules of Professional
Conduct. The panel found that the lawyer
borrowed a portion of the settlement pro-
ceeds from his client in a personal injury
case, without advising the client of his
right to have a disinterested attorney
review the transaction, and without obtain-
ing the client’s written consent to that
transaction. Thereafter, the lawyer has
failed to repay that loan to the client. The
client then obtained judgment against the
lawyer for the amount of the loan, which

the lawyer failed to satisfy. In mitigation,
the panel found that the lawyer had vigor-
ously represented the client and members of
the client’s family in other, unrelated
actions, performing a significant amount of
work in excess of the amount for which the
lawyer billed those clients.

An attorney was Admonished by a
Screening Panel for lack of diligence in vio-
lation of Rule 1.3 (DILIGENCE) of the
Rules of Professional Conduct for failing to
exercise reasonable diligence in the repre-
sentation of a client in two civil cases and
one criminal matter. In one case the attor-
ney failed to file a motion to dismiss, in
another the attorney failed to file an
Answer, and in the criminal case the attor-
ney failed to pursue a habeas corpus petition
as requested by the client. However, the
attorney rectified all of the problems with-
out further cost to the clients.

A Screening Panel of the Ethics and Dis-
cipline Committee voted to Admonish
an attorney for violating Rule 1.3
(DILIGENCE) and Rule 1.4 (COMMUNI-
CATION). The attorney was consulted by
the client in January 1991, regarding a tott
action on a contingency fee basis. There-
after, the attorney failed to provide any
meaningful legal services or notify the
client that the attorney had decided not to
accept the case. The attorney also failed to
return the client’s phone calls.

PUBLIC REPRIMAND

On May 18, 1994, the Utah Supreme
Court approved the recommendation of the
Hearing Panel of the Ethics and Discipline
Committee that Donn E. Cassity be publicly
reprimanded, placed on probation for six
months, and that he make restitution to his
clients in the amount of $20,000.00 for vio-

lating Rule 8.4(c) (MISCONDUCT), of
the Rules of Professional Conduct. The
substance of the misconduct was that Mr.
Cassity unilaterally abrogated a fee agree-
ment after his clients’ case had been
settled and during which time he had cus-
tody of the funds from the settlement. The
initial agreement was that Mr. Cassity and
the clients would share equally in the pro-
ceeds. However, Mr, Cassity, having
previously forgiven a sizeable fee, elected
to apply the entire amount recovered on
behalf of his clients toward his fee previ-
ously forgiven.

DISBARMENTS

On May 24, 1994, The Third District
Court entered an Order disbarring Gerald
R. Hansen. Mr. Hansen was disbarred for
multiple violations of Rules 1.3, 1.4(a),
1.5(a), 8.1(b), 8.4(c) and 8.4(d). The Court
found that Mr. Hansen repeatedly
accepted fees from clients and then per-
formed no significant legal work. He also
miscepresented the status of cases to the
client to avoid complaints. The Court also
ordered Hansen to pay restitution.

On or about June 22, 1994, the Third
District Court entered an Order, effective
May 11, 1994, disbarring Dale R. Kent.
Mr. Kent was disbarred for violations of
RULE 1.13(a), 8.4(a), 8.4(b) (two counts),
and 8.4(c). The Court found that Mr. Kent
had misappropriated client funds (approxi-
mately $160,000) to his own use over an
extended period of time. Mr, Kent also
pled guilty to one count of Bank Fraud
and one count of Filing a False Tax
Return. The Court also ordered Kent to
pay the Bar’s costs incurred in prosecuting
this matter.

Clerk’s Office of the
U.S. Court of Appeals to Move

The Office of the Clerk, United States
Court of Appeals for the Tenth Circuit,
will move to new quarters June 27, 1994.
It is moving from offices in the Byron
Rogers United States Courthouse, 1929
Stout Street, to facilities in the former
main branch of the downtown United
States Post Office.

The new address for the clerk’s office
will be:

United States Court of Appeals for the
Tenth Circuit

Office of the Clerk

Byron White United States Courthouse

1823 Stout Street

Denver, CO 80257

Mail sent to the clerk’s office should be
addressed to the new location beginning
June 27. The telephone number for the clerk’s
office will remain the same — 303/844-3157.

Jewelry Found

Found at the Admissions Ceremony
held at the Federal Court House on
May 17, 1994 a piece of jewelry. Call
Kathleen at 524-5211 and identify.

August/September 1994
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STATE BAR NEWS

Commission Highlights

During a special meeting of June 29, 1990,
the Board of Bar Commissioners received
the following reports and took the actions
indicated:

President Chamberlain expressed his ap-
preciation to the Commission for their sup-
port and service to the Bar during his term of
office. He also expressed his confidence in
Judge Pamela Greenwood in accepting her
position as President of the Bar ac-
knowledging the fact that she is the first
woman to be in this position.

President Chamberlain was then pre-
sented a plaque on behalf of the Bar Com-
mission acknowledging his leadership and
service as President.

James Z. Davis was unanimously voted

in as President-Elect of the Utah State Bar.
It was also announced by Judge Greenwood
that the Executive Committee would consist
of herself as President, President-Elect Da-
vis and Commissioner Randy Dryer.

The following ex-officio members of the
Bar Commission were appointed: Norman
S. Johnson, ABA Delegate; Reed L. Mar-
tineau, State Delegate to the ABA; Dean H.
Reese Hansen, BYU; Dean Lee Teitel-
baum, U of U; and Richard A. Van Wag-
oner, Young Lawyers Section President.

The full text of the minutes of these and
other meetings of the Bar Commission are
available for inspection at the office of the
Executive Director.

Utah Tort Law—
Annual Supplement

A concise supplement to Zillman’s Utah
Tort Law is available from the University of
Utah College of Law. The Supplement con-
tains new state and federal court decisions
and the work of the 1990 Utah Legislature
relevant to tort law in Utah. The Supplement
is current to June 15, 1990.

EXISTING OWNERS of Utah Tort Law
may receive a free copy of the Supplement
by picking one up from Room 218 Law
School or by sending a STAMPED, AD-
DRESSED ENVELOPE to Ms. Elizabeth
Kirschen, College of Law, University of
Utah, Salt Lake City, UT 84112.

NEW SUBSCRIBERS may reccive a
Supplement with the purchase of Utah Tort
Law for $32.50 from Ms. Kirschen. Please
make check payable to College of Law. For
more information, call (801) 581-5880.

Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 1.7(b) by agreeing to represent a
client when the lawyer knew that he could
not pursue action against all possible de-
fendants due to his friendship with one of
the possible defendants.

2. An attorney was admonished for vio-
lating Rule 1.13(b) by dispersing $70.26 to
his clients when that sum had been ordered
to be placed in trust for another party.

PRIVATE REPRIMANDS

1. For violating Rule 1.4(a) and Rule
1.4(b), an attorney was privately repri-
manded for failing to adequately com-
municate with his client over a period of
several months by failing to return tele-
phone calls and written correspondence and
failing to return the client’s file upon re-
quest.

2. For violating Rule 1.7(a) and Rule
L.7(b), an attorney was privately repri-
manded for agreeing to represent a client

against one of the attorney’s former clients
whom the attorney had represented for sev-
eral years. Before agreeing to represent the
client, the attorney had previously become
familiar with the issues by speaking with the
former client regarding the action.

PUBLIC REPRIMANDS

1. On May 25, 1990, Gerald R. Hansen
was publicly reprimanded for violating
Canon 6, DR 6-101(A}(3) and Rule 1.3. In
1987, Mr. Hansen agreed to represent his
client regarding an ongoing custody dis-
pute. In 1989, the opposing party initiated
an action with the court requesting the return
of custody and Mr. Hansén failed to timely
file a response resulting in his client’s loss of
custody. Mr. Hansen also failed to com-
municate the status of the case to his clients
after reasonable requests to do so.

2. On May 25, 1990, Joseph F. Fox was
publicly reprimanded for violating Rule
1.3, Rule 1.4(a) and Rule 8.4(c) by failing
to appear at a court hearing resulting in a
denial of his client’s petition for bankruptcy

and representing to his client that he would
again file the bankruptey petition and failing
to do so. During the disciplinary process,
Mr. Fox also represented to the Screening
Panel that he would re-file his client’s peti-
tion for bankruptcy and thereafter failed to
do so.

SUSPENSIONS

On May 21, 1990, Ray S. Stoddard was
suspended for a period of six months for a
violation of the terms of his probation pur-
suant to a prior disciplinary order by failing
to timely remit the required restitution and
failing to comply with the monitoring re-
quirements of the probation.

2. On May 18, 1990, A. Paul Schwenke
was suspended for a period of 30 days for
failing to remit restitution as required by a
prior disciplinary order. Mr. Schwenke’s
reinstatement is conditioned upon his pay-
ment of the restitution to the client and costs
to the Office of Bar Counsel.

August/September 1990
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m.
for fast, informal ethics advice. Leave a detailed message describing the problem and within a
twenty-four-hour workday period, a lawyer from the Office of Professional Conduct will give you
ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-
conduct-ethics-hotline/. Information about the formal Ethics Advisory Opinion process can be found at
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/.

B01-531-9110

PUBLIC REPRIMAND

On April 28, 2015, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Kyle Hoskins for violating
Rules 1.3 (Diligence), 1.4(a) (Communication), 1.15(d)
(Safekeeping Property), 1.16(d) (Declining or Terminating
Representation) and 8.1(b) (Bar Admission and Disciplinary
Matters) of the Rule of Professional Conduct.

In summary:

Mr. Hoskins was retained by a client to prepare a purchase
agreement. The client paid Mr. Hoskins a retainer. About four
weeks after Mr. Hoskins was retained, the client emailed Mr.
Hoskins regarding the status of the purchase agreement and Mr.

Military and Government
Retirement Benefits
Allocation

30 years experience

Expert Witness or
Consultation

NEIL B. CRIST, Esq.

(801) 643-0533

\olume 26 No. 4

Hoskins did not respond. After not hearing back from Mr.
Hoskins for another two weeks, the client contacted Mr.
Hoskins and requested that Mr. Hoskins stop working on the
purchase agreement. Mr. Hoskins responded by text message
and agreed to call the client the next day.

Mr. Hoskins instructed the client to prepare a letter for him to review.
The client prepared the letter and emailed it to Mr. Hoskins the
same day. When the client contacted Mr. Hoskins to confirm
receipt of the letter, it took Mr. Hoskins several days to respond.
The next day, the client told Mr. Hoskins to stop all work and
requested a refund of the unused portion of the retainer. Mr.
Hoskins indicated he would provide a final bill and refund to
the client, but failed to provide an accounting or refund. Mr.
Hoskins never provided the purchase agreement to the client.

The Office of Professional Conduct served Mr. Hoskins with a
Notice of Informal Complaint requiring his written response to
the informal Bar complaint within twenty days pursuant to the
Rules of Lawyer Discipline and Disability. Mr. Hoskins did not
timely respond in writing to the Notice of Informal Complaint.

Mitigating factors:
Absence of a prior record of discipline; personal and health problems.

SUSPENSION

On March 12, 2015, the Honorable Elizabeth Hruby-Mills, Third
Judicial District Court, entered Findings of Fact, Conclusions of Law
and Order of Discipline: Suspension, suspending Daniel R. Reed
from the practice of law for one year for Mr. Reed’s violation of Rules
1.3 (Diligence), 1.4(a) (Communication), 1.16(d) (Declining
or Terminating Representation, and 8.1(b) (Bar Admission and
Disciplinary Matters) of the Rules of Professional Conduct.


http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
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In summary, there are two matters:

In both matters, Mr. Reed was retained to represent a client in a
potential lawsuit against 2 company that had filed for bankruptcy, its
principals and a bank. Both clients paid Mr. Reed an initial retainer.

Mr. Reed later requested a second payment from the clients for
the representation and the clients made the payment. A
settlement offer was rejected by the clients. In the months after
the settlement offer was rejected, the clients made efforts to
contact Mr. Reed, but were unable to. Mr. Reed did not inform
the clients that his contact information had changed. Mr. Reed
did not pursue litigation on behalf of the clients and failed to
provide notice to the clients that he was terminating the legal
representation. Mr. Reed did not refund the unearned fees he
collected from the clients upon termination of his representation.

In both cases, the Office of Professional Conduct served Mr. Reed
with a Notice of Informal Complaint requiring his written response
to the informal Bar complaint within twenty days pursuant to the Rules
of Lawyer Discipline and Disability. Mr. Reed did not timely respond
in writing to the Notice of Informal Complaint in either matter.

Aggravating factors:
Multiple offenses; failure to make restitution.

INTERIM SUSPENSION

On April 20, 2015, the Honorable James Gardner, Third Judicial
District Court, entered an Order of Interim Suspension pursuant to
Rule 14-519 of the Rules of Lawyer Discipline and Disability granting
the OPC’s Motion for Interim Suspension against Matthew G. Nielsen
pending resolution of the disciplinary matter against him.

In summary:

Mr. Nielsen was placed on interim suspension based upon his
criminal convictions for the following offenses: three counts of
Assault; one count Attempted Failure to Stop at the Command of
Law Enforcement; two counts Child Abuse Involving Physical
Injury; four counts Obtaining a Prescription Under False Pretenses;
two counts of Retail Theft (Shoplifting); one count Disorderly
Conduct (Domestic Violence Related); one count Attempted
Possession of a Controlled Substance Schedule I or II; one
count Possession of a Controlled Substance Schedule I or II;
one count Reckless Driving; and one count Attempted Burglary.

PUBLIC REPRIMAND

On April 23, 2015, the Honorable Barry Lawrence, Third
Judicial District Court, entered an Order of Discipline: Public
Reprimand against Todd D. Wakefield for violating Rules 3.1
(Meritorious Claims and Contentions), 4.4(a) (Respect for
Rights of Third Persons), and 8.4(d) (Misconduct) of the Rules

of Professional Conduct.

In summary:

Mr. Wakefield represented several defendants in a malicious
prosecution lawsuit. Mr. Wakefield filed 2 motion to compel
arbitration that was without basis in fact and lacked evidentiary
support. The court entered an order of sanctions for violation of
Rule 11 against Mr. Wakefield and his client.

Mr. Wakefield subsequently sent a letter to opposing counsel in
the litigation stating that certain audio tapes had been made of
the parties’ conversations. In his letter to opposing counsel, Mr.
Wakefield asserted that if the opposing party would pay a
settlement, dismiss all claims against his clients and waive
collection of the Rule 11 sanctions awarded; Mr. Wakefield’s
clients would sign a general release, forgo any filings with the
Utah State Bar regarding disciplinary complaints and turn over
the audio tapes and other items.

PUBLIC REPRIMAND

On April 30, 2015, the Honorable Fred D. Howard, Fourth
Judicial District Court, entered an Order of Discipline: Public
Reprimand against Ronald K. Fielding, for Mr. Fielding’s
violation of Rule 8.1(b) (Bar Admission and Disciplinary
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Process Information Office. Since January, thirty-four attorneys
have called Jeannine with questions about the complaints filed
against them. Jeannine has provided information about the
process and given updates on the progress of each attorney’s
individual matter with the OPC. Call Jeannine at 801-257-5515
or email her at Disciplinelnfo@UtahBar.org.

Jeannine P. Timothy
801-257-5515
Disciplinelnfo@UtahBar.org

Matters) of the Rules of Professional Conduct.

In summary:

The Office of Professional Conduct served Mr. Fielding with a
Notice of Informal Complaint requiring a written response
within twenty days pursuant to the Rules of Lawyer Discipline
and Disability. Mr. Fielding did not timely respond in writing to
the Notice of Informal Complaint.

RECIPROCAL DISCIPLINE ADMONITION

On May 15, 2015, the Honorable Richard McKelvie, Third
Judicial District Court, entered an Order of Reciprocal
Discipline: Private Admonition, against an attorney for the
attorney’s violation of Rule 1.15(a) (Safekeeping Property) of
the Rules of Professional Conduct.

The attorney is 2 member of the Utah State Bar and is also
licensed to practice law in another state. The attorney discipline
committee of the supreme court in the other jurisdiction issued
an Order of Admonition, Probation and Costs against the

attorney for violation of the Rules of Professional Conduct in
that state. An Order was entered in Utah based upon the
discipline order in the other jurisdiction.

In summary:

The attorney failed to properly perform three account reconciliations.
As such, the attorney was not aware when the attorney’s trust
account became deficient, which led to commingling of funds.

DISBARMENT

On April 7, 2015, the Honorable Andrew H. Stone, Third
Judicial District Court, entered an Order of Discipline:
Disbarment against Stephen T. Hard for violation of Rule 8.4(b)
(Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Hard was convicted of one count of Conspiracy and eight
counts of Wire Fraud, Aiding and Abetting. The conviction was
in connection with a fraudulent high yield investment scheme
promising extremely high returns at little or no risk to principal.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar
Member, Supreme Court Advisory Committee on Professionalism

Announces his availability to defend lawyers accused of
violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

\olume 26 No. 4

801.583.0801 sctdaniels@aol.com
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UTAH STATE BAR ETHICS HOTLINE
Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m.
for fast, informal ethics advice. Leave a detailed message describing the problem and within

a twenty-four-hour workday period, a lawyer from the Office of Professional Conduct will
give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Advisory Opinion process can be found at:
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/. 8”] - 5 3] - 9" u

SUSPENSION the lender’s requests for information. Mr. Horton failed to

On September 15, 2016, the Honorable Paige Petersen, Third provide any meaningful legal services to the clients in exchange
Judicial District Court, entered an Order of Suspension, suspending for the fees paid.

Benjamin Horton from the practice of law for three years for Mr.

Horton’s violation of Rules 1.3 (Diligence), 1.4(a) (Communication), ~ The OPC served Mr. Horton with a Notice of Informal Complaint

1.5(a) (Fees), 1.8(h) (1) (Conflict of Interest: Current Clients: (NOIC) requiring his written response within twenty days
Specific Rules), 5.3(a) (Responsibilities Regarding Nonlawyer pursuant to the Rules of Lawyer Discipline and Disability. Mr.
Assistants), 5.4 (Professional Independence of a Lawyer), 7.1 Horton did not timely respond in writing to the NOIC.

(Communications Concerning a Lawyer’s Services), 8.1(b) (Bar

Admission and Disciplinary Matters), and 8.4(c) (Misconduct), In the second matter, Mr. Horton’s firm sent a letter to 2

of the Rules of Professional Conduct. Tennessee homeowner which guaranteed that a2 mortgage loan

modification could be secured for the homeowner conditioned

In summary, there are three matters: upon several requirements. Mr. Horton and the homeowner
In the first matter, Mr. Horton’s firm was hired by two Wisconsin  entered into an engagement agreement to obtain a home
homeowners to obtain 2 modification of their home mortgage mortgage loan modification, which contained a liability waiver.
loan. Mr. Horton operated his law firm in conjunction with Mr. Horton failed to take adequate steps to ensure the client
nonlawyer companies and shared the clients’ fees and account obtained independent representation in connection with the
with other companies managed by a nonlawyer. Mr. Horton did engagement agreement and failed to advise the client to seek
not deposit the fees paid by the clients into his client trust independent legal review of the liability waiver included in his
account. Mr. Horton failed to adequately supervise the engagement agreement.

nonlawyer employees and agents at his firm to ensure the

actions and conduct of these nonlawyers was compatible with Mr. Horton operated his law firm in conjunction with nonlawyer

Mr. Horton’s professional obligations to his clients companies and shared the clients’ fees and account with other

companies managed by a nonlawyer. Mr. Horton did not

Mr. Horton failed to respond to his clients’ requests for deposit the fees paid by the clients into his client trust account.
information and failed to keep his clients informed regarding Mr. Horton failed to adequately supervise the nonlawyer

the status of their application for loan modification. The clients’  employees and agents at his firm to ensure the actions and
mortgage lender was unable to process the clients’ application conduct of these nonlawyers was compatible with Mr. Horton’s

for a loan modification because Mr. Horton failed to respond to ~ professional obligations to his client. Mr. Horton allowed his
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other companies and nonlawyer employees to make misrepre-
sentations to the client and to provide legal services to the
client. Mr. Horton'’s firm failed to provide any meaningful
legal services to the client in exchange for the fees paid and
the client was in a far worse position as a result of Mr.
Horton’s representation.

The OPC served Mr. Horton with a NOIC requiring his written
response within twenty days pursuant to the Rules of Lawyer
Discipline and Disability. Mr. Horton did not timely respond in
writing to the NOIC.

In the third matter, Mr. Horton’s firm was hired by a homeowner
in California to obtain 2 home mortgage loan modification. Mr.
Horton’s firm sent information to the client which guaranteed
that a2 mortgage loan modification could be secured for the
client conditioned upon several requirements.

Mr. Horton operated his law firm in conjunction with nonlawyer
companies and shared the client’s fees and account with other
companies managed by a nonlawyer. Mr. Horton failed to
adequately supervise the nonlawyer employees and agents at his
firm to ensure the actions and conduct of these nonlawyers was
compatible with Mr. Horton’s professional obligations to his
client. Mr. Horton allowed his other companies and nonlawyer
employees to make misrepresentations to the client and to
provide legal services to the client. Mr. Horton’s firm failed to

provide any meaningful legal services to the client in exchange
for the fees paid. Mr. Horton failed to respond to his client’s
requests for information and failed to keep his client informed
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regarding the status of their application for loan modification.

As a result of Mr. Horton’s representation, the client was no
longer eligible for a mortgage loan modification.

SUSPENSION

On October 4, 2016, the Honorable Katie-Bernards Goodman,
Third Judicial District Court, entered an Order of Suspension,
suspending M. David Eckersley from the practice of law for two
years based on Mr. Eckersley’s violation Rules 1.3 (Diligence),
1.4(a) (Communication), and 8.4(c) (Misconduct), of the
Rules of Professional Conduct.

In summary:

Mr. Eckersley was hired for representation in a medical
malpractice claim. Mr. Eckersley failed to file the requisite
notices and pleadings on behalf of his client prior to the
expiration of the statute of limitations for the client’s claim. Mr.
Eckersley concealed and misrepresented the status of the
client’s case to his firm. He indicated that the case was active
and progressing, when it was not.

After the expiration of the statute of limitations for the client’s
medical malpractice claim, Mr. Eckersley sent a Notice of Intent

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of

violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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to the doctor involved and filed a Request for Pre-Litigation
Panel Review. Mr. Eckersley failed to interview an expert witness
on behalf of his client, who had previously offered to testify on
the client’s behalf. Mr. Eckersley did not inform his client that a
pre-litigation hearing was held for his case and did not inform
the client of the determination of the pre-litigation panel. Mr.
Eckersley failed to provide information to his client and
provided false information to his client regarding the work he
was performing on the case.

DISBARMENT

On July 2, 2015, the Honorable Fred D. Howard, Fourth Judicial
District Court, entered Findings of Fact, Conclusions of Law and
Order of Disbarment disbarring Donald D. Gilbert from the
practice of law for his violation of Rules 1.7 (Conflict of
Interest: Current Clients), Rule 1.15(e) (Safekeeping Property),
3.4(c) (Fairness to Opposing Party and Counsel), 8.4(d)
(Misconduct) of the Rules of Professional Conduct. On July 20,
2016, the Utah Supreme Court issued a decision affirming the
district court’s order.

In summary:

Mr. Gilbert was retained to represent two chapter dbas (Chapters) of
a non-profit. The Chapters questioned whether the acting State
officials (State Board) of the non-profit were complying with
Articles of Incorporation and other requirements of the
non-profit corporation. Lawyers for the State Board sent a letter
to several individual members acting as officers for the
Chapters, removing them as officers of the Chapters after they
incorporated a new non-profit association (Association). The
letter asserted that all Chapter assets belonged to the non-profit
and demanded they relinquish all such assets. Mr. Gilbert filed a
petition in district court (Chapter lawsuit) against the State
Board on behalf of the Chapters, the non-profit and two of the
individual members to remove the State Board.

The State Board then filed a lawsuit (Board lawsuit) against the
Association and other individually named board members of the

Chapters (individual defendants) seeking the removal of the
individual defendants from the Chapter and the non-profit and
to regain control of donations and other property claimed by
the State Board. Initially, Mr. Gilbert only represented the
Chapters and later simultaneously represented both the
Chapters and the individual defendants.

An Order (the Order) was issued in the Board lawsuit stating
that the individual defendants did not have authority to act under
the name of the non-profit or the Chapters. The Order enjoined
the individual defendants from using money in specified Chapter
bank accounts (Chapter accounts). At a hearing in the Chapter
case (Chapter hearing), the court relied on the Order as
evidence that Mr. Gilbert’s clients were not members of the
non-profit and therefore lacked standing to bring their lawsuit
and granted summary judgment for the non-profit.

After the Chapter hearing, Mr. Gilbert received three separate
checks (Chapter checks) paid to him from the Chapter
accounts for his attorney’s fees in the two lawsuits. Thereafter,
Mr. Gilbert received further notice of the non-profit’s claim to
the funds in the Chapter accounts when the State Board served
on him a motion for judgment against the individual defendants
for funds spent from the Chapter accounts since the entry of the
Order. Although Mr. Gilbert filed a motion to set aside the Order
in response to the motion for judgment, he did not notify
opposing counsel or the court that he received the three
Chapter checks.

Later the State Board filed a Motion to Disgorge Funds
specifically requesting the court order Mr. Gilbert to return the
funds he received from the first three Chapter checks. After
receiving the disgorgement motion, Mr. Gilbert received a
fourth Chapter check for attorney’s fees written against funds
from the Chapter accounts (fourth Chapter check). The day
after receiving the fourth Chapter check, Mr. Gilbert filed an
opposition to the disgorgement motion which made no mention
of the fourth Chapter check.

Did You Know... You can earn Continuing Legal Education credit if an article you author is published
in the Utab Bar Journal? Article submission guidelines are listed above. For CLE requirements see Rule 14-409 of
the Rules of the Utah State Board of Continuing Legal Education.
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The court ordered the return to the State Board of all funds paid
out from the Chapter accounts from the date of the Order to
present. The court also ordered Mr. Gilbert to disgorge the
$30,000 in legal fees he received based on the four Chapter
checks. Mr. Gilbert’s motion to set aside the Order was denied.

Mr. Gilbert failed to hold any money he received from the
Chapter accounts in his attorney trust account or pay the money
to the State Board pursuant to the Order. Mr. Gilbert spent the
money. Prior to each acceptance of the Chapter checks, Mr.
Gilbert did not notify opposing counsel or the court of his
intention to accept and use the Chapter checks based on his
position that the Order was invalid or otherwise did not apply to
the funds. Mr. Gilbert failed to comply with the Order or
subsequent court orders. Mr. Gilbert did not return the $30,000
he received from the Chapter accounts to the non-profit or take
any legal action to appeal or otherwise stay the court’s
disgorgement order.

A concurrent conflict of interest existed between the Chapters
and the individual defendants. Once Mr. Gilbert accepted and
cashed the checks paid to him from the Chapter accounts, his
interest in getting paid and avoiding disgorgement of the legal
fees he received created a concurrent conflict of interest with
the interest of his clients and their need to comply with the
Order. Even if the conflicts were waivable, Mr. Gilbert failed to
consult with his clients about their concurrent conflicts and his
conflict of interest and obtain written waivers giving their
informed consent to each conflict.

After Mr. Gilbert filed a Notice of Withdrawal of his representation
of his clients, the State Board filed a second disgorgement
motion and served a copy on Mr. Gilbert. The State Board
received a judgment against Mr. Gilbert for $30,000.00 plus
interest for the money he received from the Chapter accounts.
Mr. Gilbert did not repay the money owed to the non-profit nor
did he take any legal action against the second disgorgement
judgment until after a Bar complaint was filed against him.

Aggravating factors:

Selfish motive; multiple offenses; refusal to acknowledge the
wrongful nature of the misconduct and lack of remorse;
substantial experience in the practice of law; and lack of good
faith effort to rectify the consequences of the misconduct.

Mitigating factors:
Absence of a prior record of discipline.

INTERIM SUSPENSION

On December 1, 2016, the Honorable Randall Skanchy, Third
Judicial District Court, entered an Order of Interim Suspension,
pursuant to Rule 14-519 of the Rules of Lawyer Discipline and
Disability, against Andrew A. Stewart, pending resolution of the
disciplinary matter against him.

In summary:

Mr. Stewart was placed on interim suspension based upon his
criminal convictions for five counts of Falsify/Forge/Alter a
Prescription of a Controlled Substance, a Class A Misdemeanor.

questions and clarify the process.

Discipline Process Information Office Update

Most complaints filed with the Office of Professional Conduct are without merit. If you find yourself the subject of a Bar
complaint, contact Jeannine P. Timothy with your questions about the discipline process. Jeannine is happy to answer your

Jeannine P. Timothy

DISCIPLINE PROCESS}
INFORMATION OFFICE

(801) 257-56515
Disciplinelnfo@UtahBar.org
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

Call the Bar’s Ethics Hotline at 801-531-9110 Monday through Friday from 8:00 a.m. to 5:00
p.m. for fast, informal ethics advice. Leave a detailed message describing the problem and
within a twenty-four-hour workday period, a lawyer from the Office of Professional

Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at:

www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

Information about the formal Ethics Advisory Opinion process can be found at:
www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/.

801-531-9710

PUBLIC REPRIMAND

On June 8, 2016, Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline: Public
Reprimand against John A. Quinn for violating Rules 8.1(a)
(Bar Admission and Disciplinary Matters), 8.4(a) (Misconduct),
and 8.4(c) (Misconduct) of the Rules of Professional Conduct.

Auctioneers
& Appraisers

Erkelens & Olson Auctioneers has been the standing
court appointed auction company for over 30 years.
Our attention to detail and quality is unparalled. We
respond to all situations in a timely and efficient
manner, preserving assets for creditors and trustees.

Utah’s Leading Auction & Appraisal Service

FS celens
‘Olson=

3 Generations Strong!

Rob, Robert & David Olson
Auctioneers, CAGA Appraisers

801-355-6655

www.salesandauction.com
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However, following the direction of I re Discipline of Brussow,
2012 UT 53, the Screening Panel concluded that Mr. Quinn’s
violation of Rule 8.4(a) (Misconduct) did not factor into its
determination of an appropriate sanction.

In summary:

Mr. Quinn was hired to defend a client in a DUI case. Mr. Quinn
and the client discussed filing a motion to suppress evidence.
Although Mr. Quinn discussed the potential for moving to
suppress evidence with the prosecutor at a hearing, Mr. Quinn
never actually filed the motion to suppress.

In his response to the Notice of Informal Complaint (NOIC) sent to
Mr. Quinn by the Office of Professional Conduct (OPC), Mr.
Quinn submitted documents that he purported to be the motion
to suppress he prepared and filed with the court on behalf of his
client. Mr. Quinn’s response to the NOIC categorically denied that
a motion to suppress was never filed. The motion to suppress
submitted by Mr. Quinn to the OPC was not actually filed in his
client’s case and appeared to have been prepared for a client in
another case. Mr. Quinn did not provide the Screening Panel
with a clear explanation for his submission of these materials.

Aggravating factors:
Submission of false statements and evidence during the
disciplinary proceeding.

Mitigating factors:
Absence of a prior record of discipline and acknowledgement
of his misconduct.



http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/
http://www.salesandauction.com

Ultimately the Screening Panel concluded that there was not
sufficient evidence or grounds to adjust the discipline based on
aggravating and mitigating factors.

ADMONITION

On August 24, 2016, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violating Rule
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

The Office of Professional Conduct served the attorney with a
Notice of Informal Complaint (NOIC) requiring the attorney’s
written response within twenty days pursuant to the Rules of
Lawyer Discipline and Disability. The attorney did not timely
respond in writing to the NOIC.

Aggravating factors:
Prior history of discipline for the same type of behavior.

Mitigating circumstances:
Significant family related health issues.

SUSPENSION

On June 28, 2016, the Honorable Todd Shaughnessy, Third
Judicial District Court, entered an Order of Discipline:
Suspension against Michael Moss, suspending his license to
practice law for a period of eighteen months, for his violation of
Rules 1.3 (Diligence), 1.4(a) (Communication), 1.5(a) (Fees),
and 8.1(b) (Bar Admission and Disciplinary Matters) of the
Rules of Professional Conduct.

In summary:

Mr. Moss was hired to represent a client after a default certificate
had been entered against the client. Mr. Moss filed a counterclaim
against the opposing party and a motion to set aside the default
judgment. However, Mr. Moss knowingly failed to appear at a
hearing on the motions. As a result of Mr. Moss’s failure to appear
at the hearing on behalf of his client, the court denied Mr. Moss’s
motion to set aside the default judgment, dismissed the client’s
counterclaim and granted the plaintiff’s motion to strike the
client’s answer. Mr. Moss did not forward any documents to his
client and the client was unaware of the hearing or the court’s
orders. The client made numerous attempts to contact Mr. Moss
over several months. Although Mr. Moss knew his client was
attempting to contact him, Mr. Moss failed to respond. The fee
charged by Mr. Moss for the work was unreasonable. The client
had to hire new counsel to resolve the case.

SCOTT DANIELS

Former Judge ® Past-President, Utah State Bar

Announces his availability to defend lawyers accused of

violating the Rules of Professional Conduct, and for formal opinions and
informal guidance regarding the Rules of Professional Conduct.

Post Office Box 521328, Salt Lake City, UT 84152-1328

801.583.0801 sctdaniels@aol.com
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The Office of Professional Conduct (OPC) requested information
from Mr. Moss in connection with his client’s informal complaint.
The OPC never received a response from Mr. Moss and Mr. Moss
failed to appear at the Screening Panel hearing.

Aggravating circumsitances:

Multiple offenses; obstruction of the disciplinary proceeding by
failing to respond; refusal to acknowledge the wrongful nature
of the misconduct; substantial experience in the practice of law;
and lack of good faith effort to make restitution.

SUSPENSION

On April 14, 2014, the Honorable Judge Gary D. Stott, Fifth
Judicial District Court, entered an Order of Sanction Disbarment
against Mr. John L. Ciardi for violation of Rule 3.5(d) (Impartiality
and Decorum of the Tribunal) and 8.4(d) (Misconduct) of the
Rules of Professional Conduct. Notice of the disharment was
published in the July/August 2014 edition of the Utah Bar Journal.
Mr. Giardi appealed the order to the Utah Supreme Court.

On August 19, 2016, the Utah Supreme Court issued an opinion
in the matter. The court affirmed the trial court’s holdings with
respect to the rule violations but vacated the Order of Disbarment
and substituted an Order of Suspension for two years.

DISBARMENT

On June 20, 2016, the Honorable Robert Faust, Third Judicial
District Court, entered an Order of Disbarment against Spencer
M. Couch for his violation of Rules 1.3 (Diligence), 1.4(a)
(Communication), 1.5(a) (Fees), and 8.1(b) (Bar Admission
and Disciplinary Matters) of the Rules of Professional Conduct.

In summary, there are two matters:

In the first matter, Mr. Couch was hired to prepare estate documents
on behalf of a client. The client paid Mr. Couch a retainer. Mr.
Couch made an appointment with the client to review the estate
documents, but cancelled the appointment and assured the client
that he would reschedule. After not hearing back to reschedule
the appointment as indicated by Mr. Couch, the client tried to
contact Mr. Couch by telephone and in person at Mr. Couch’s
office address, but was unable to contact Mr. Couch. The client
did not receive documentation of any work performed by Mr.
Couch. The trial court found that Mr. Couch misappropriated
his client’s funds.

In the second matter, Mr. Couch was hired to file for bankruptcy
on behalf of two clients. After Mr. Couch filed the bankruptcy, the
clients tried to contact Mr. Couch by telephone and in person at
Mr. Couch’s office address, but received no response to those
contacts. The clients hired another attorney to resolve the case
for them.

In both matters, the Office of Professional Conduct (OPC)
served Mr. Couch with a Notice of Informal Complaint (NOIC)
requiring his written response within twenty days pursuant to
the Rules of Lawyer Discipline and Disability. Mr. Couch did not
timely respond in writing to either of the OPC’s NOIC.

Aggravating circumstances:

Dishonest or selfish motive; pattern of misconduct; multiple
offenses; obstruction of the disciplinary proceedings by
intentionally failing to comply with rules of the disciplinary
authority; and lack of good faith effort to make restitution or to
rectify the consequences of the misconduct involved.

DISCIPLINE PROCESS’
INFORMATION OFFICE

Discipline Process Information Office Update

From January 2016 through September, Jeannine P. Timothy assisted sixty attorneys with their questions about the discipline
process. Jeannine is able to provide helpful information to attorneys who find themselves involved with the Office of
Professional Conduct (OPC). Feel free to contact Jeannine with all your questions about the discipline process.

Jeannine P. Timothy
(801) 257-56515
Disciplinelnfo@UtahBar.org
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Claim of the Month

ALLEGED ERROR OR OMISSION

Plaintiff alleges failure to institute a
workers’ compensation claim within the
statutory time period.

RESUME OF CLAIM

The claimant was injured in an auto-
mobile accident which occurred while he
was acting within the scope of his employ-
ment. The claimant’s employer referred his
private family attorney to the claimant, his
employee, to initiate a claim against the
other driver. The Insured referred the case to
another attorney to file suit since a settle-
ment could not be reached prior thereto. The
claimant was not happy with the represen-
tation and went to a third attorney who filed
suit against the Insured for failure to initiate
a workmen’s compensation claim against
the employer within the statutory time limi-
tation.

HOW CLAIM MIGHT
HAVE BEEN AVOIDED
The Insured should have realized when
the case was referred by his longtime client,
the ‘employer, that a potential conflict of
interest might arise between the employer
and employee which would compromise the
rights of his new client, the employee.
Although the Insured was retained to in-
itiate a suit against the other driver only, he
should have known that the employee may
have a right to sue his employer for work-
men’s compensation. To avoid this poten-
tial conflict, the Insured could have either
disclosed to the employee his right to sue for
workmen’s compensation and assert he
would only initiate suit against the other
driver or, better yet, he should have de-
clined the representation altogether.

Law Day

The Young Lawyers Section of the Utah
State Bar is hosting its Fifth Annual Law

- Day activity which will take place on April
22, 28 and 29, 1989. Law Day provides the
general public an opportunity to access law-
yers for advice and counsel. On those days,
lawyers will be present at shopping malls
throughout the state, working in booths,
screening the legal problems of interested
individuals, suggesting that they obtain
legal counsel if the problem warrants, offer-
ing a fun legal quiz to test the knowledge of
participants, and providing legal brochures
and handouts with general information
about the law and legal services in Utah.
The Young Lawyers Section will also pro-
vide buttons and activities for kids such as
coloring projects, etc.

The Young Lawyers Section needs vol-
unteers to occupy the booths at the malls.
Two attorneys are needed at each booth to
work for two-hour intervals. The booths
will be open from 10:00 a.m. to 5:00 p.m.
The legal questions will be fairly simple.
You will be provided with information as to
the type of advice you are not allowed to
give. Of course, you are not to solicit clients
through this program. We would appreciate
your willingness to help in this community

" effort.

The following individuals are organizing
the programs in your given area. You may
contact them by telephone to sign up for a

given time and to- obtain general infor- |

mation.

LOGAN
April 29, C.V. Mall, Greg Skabeland,
752-9437.

OGDEN
April 22, Ogden Mall, Ted Godfrey,
Farr, Kaufman, 205 26th Street, #34,
Ogden, Utah 84401, 394-5526.

PROVO
April 29, University Mall, Waine Riches,
Legal Services, 455 N. University, #100,
Provo, Utah 84601, 374-6766,
1-800-662-1563.

SALT LAKE CITY
April 28, ZCMI Mall, Paul Newman,
Ray, Quinney, 79 S. Main, #400, Salt Lake
City, Utah 84111, 532-1500.

SALT LAKE CITY
April 29, Valley Fair, Kevin Anderson,
Allen, Nelson, 215 S. State, #700, SaltLake
City, Utah 84111, 531-8400.

ST. GEORGE
April 29, Phoenix Plaza, Mike Shaw,
Jones, Waldo, 170 S. Main, #1500, St.
George, Utah 84770, 628-1627.

If you have any further questions, please
contact Richard Hamp, Chairperson for
Law Day, at Salt Lake City Prosecutors,
535-7767, or Larry R. Laycock, Public Re-
lations Chairman, at Snow, Christensen &
Martineau, 521-9000.

Law Day Luncheon to
be Held May 1, 1989

This year’s theme for Law Day is “Access
to the Law.” The Law Day Luncheon cul-
minates program activities of the Com-
mittee on Law Related Education and Law
Day including the statewide mock trial
competition, Judge for a Day Program, Bob
Miller Memorial Law Day Run and the Law
Day Fair and Art Show. Students and law-
yers who have made significant con-
tributions to the Law Related Education
program will be recognized. Awards will be
given to junior and senior high schools with
outstanding law-related education pro-
grams. A brief presentation will be made by
student finalists in the mock trial com-
petition and the Young Lawyers Section
will present the Liberty Bell Award to an
outstanding non-lawyer who has con-
tributed to legal education in Utah.

The luncheon will be held at noon on
Monday, May 1, 1989, at the Utah Law and
Justice Center in Salt Lake City, Utah.
Please make reservations with Paige Holtry,
531-9077, prior to Friday, April 28, 1989.

April 1989
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9. The Board voted to approve the list of
applicants to sit for the July Bar Exam.
10.Darla Murphy, Admissions Adminis-
trator, distributed a letter from Thomas
T. Billings, Character and Fitness
Committee Chair, requesting the Com-
mission to approve the Commitiee's
recommendations that if an applicant
who passes the Bar Exam prior to com-
pletion of the Character and Fitness re-
view and subsequently fails to receive
Committee approval, the applicant's
passing score should be valid for a pe-
riod of two years. During which time,
the applicant may reapply with the
Character and Fitness Committee and
may later receive approval for admit-
tance to the Bar. After reviewing the
recommendations made by the Charac-
ter and Fitness Committee, the Com-
mission voted to ask the Committee to
draft the rules incorporating the spe-
cific recommendations.

11.Bar Counsel Steve Trost reported that
Nayer Honarvar has been hired as a
staff attorney for the Office of Bar
Counsel.

12. Mr. Trost reported that 501C-6 incor-
poration papers have been prepared
and that an informational tax return
should be filed each year. The Board
voted to file the necessary documents.
President Greenwood and John Bald-
win signed the incorporation papers.

13.Mr. Trost indicated that the Office of
Bar Counsel will require seven appoin-
tees to screening panels by July 1,
1991.

14. The Commission reviewed the current
Litigation Report. After discussing the
matter of paralegals practicing law, the
Commission voted to appoint a sub-
committee of the Unauthorized Prac-
tice of Law Committee.

15. The Board voted to return the interest
from the segregated section account to
the Bar to cover administrative costs
and to review the decision the next fis-
cal year.

16. The Board voted to have Mr. Baldwin
and Financial Administrator Arnold
Birrell evaluate the cash available at
the end of FY-91 after payment of all
fiscal year debts and then vote at an
appropriate time regarding applying
any surplus to the mortgage.

17.The Board discussed the possibility of
consolidating the Utah State Bar and
the Utah Law and Justice Center into
one entity. The Board voted to research
drafting a long-term agreement where
the Utah Law and Justice Center would
pay a $1/year lease to the Utah State

18.

19.

Bar, unless such action would cause
adverse tax or other legal impedi-
ments. Commissioner Howard also in-
cluded that the Executive Committee
of the Utah State Bar and the Board of
Trustees of the Utah Law and Justice
Center should review the agreement
before taking such action.

The Board voted to accept Mr. Bald-
win's recommendations on staff salary
adjustments.

The Board voted to approve the final
draft of the proposed FY-92 budget.

During the Reorganizational Meeting of
July 3, 1991, the Board of Bar Commis-
sioners received the following reports and
took the actions indicated.

1.

The Commission discussed the most
recent Supreme Court Task Force re-
port to be presented at the Annual
Meeting.

President Greenwood reported on the
Supreme Court Minute Entry regard-
ing the Commission's Petition for sup-
port of certain programs and services.

3. Randy Dryer was elected President-
Elect by consensus.

4. President Greenwood presented
plaques to those Commissioners
whose terms had expired and thanked
them for their years of service to the
Bar.

5. President Greenwood expressed her
thanks to the Commission as a whole
for their service and for her association
with each individual. The Commission
commended and thanked President
Greenwood for completing a success-
ful year and doing such a wonderful
job as President.

A full text of the minutes of these and
other meetings of the Bar Commission are
available for inspection at the office of the
Executive Director.

ADMONITIONS
1. An attorney was admonished for vi-

olating Rules 1.3 (Diligence) and 1.4(a)
(Communication). The attorney accepted a
retainer fee on May 7, 1990, and subse-
quently failed to respond to numerous re-
quests for information from the client. In
October 1990, the client called the court
and discovered that the case against him
had been dismissed on July 2, 1990.

2. An attorney- was admonished for vi-

olating Rule 3.5(a) (Decorum). The attor-
ney recorded a telephone conversation be-
tween himself and a judge without the
judge's knowledge or consent. The disci-
pline was mitigated in that the attorney ac-
knowledged the misconduct and apolo-
gized to the judge prl(n to the issuance of
discipline. |

iscipline Corner

, PUBLIC REPRIMAND

On June 21, 1991, Samuel J. Conklin
was publicly reprimanded for violating
Canon 6. DR6-101(a)(3) (Competency);
Canon 7, DR7-101(a)(2) (neglect); Rule
1.3 (Diligence), and Rule 1.4(a) (Commu-.
nication). Mr. Conklin was also ordered to
pay restitution in the amount of $1,500. In
August of 1986, Mr. Conklin agreed to
represent his client in a matter regarding
an industrial accident. Mr. Conklin and his
_client entered into a written fee agreement
in August of 1986. Mr. Conklin thereafter
failed to perform any legal services on his
client's behalf. In addition, Mr. Conklin
failed to contact his client with regard to
the status of the action and failed to re-
spond to his client's repeated requests for
information. The sanction was aggravated
by Mr. Conklin's failure to respond to re-
peated inquiries from the Office of Bar
Counsel. The Hearing Panel found the
sanction should be mitigated by Mr, Con-
klin's willingness to provide restitution
and that his practice was affected by diffi-
culties in his private life.
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Commission
Highlights

During its regularly scheduled meeting of

May 30, 1997, which was held in Logan,

Utah, the Board of Bar Commissioners

received the following reports and took the

actions indicated.

1. The Board approved the minutes of the
April 30, 1997 meeting as amended.

2. Steve Kaufman reported that the
George Q. Cannon play would be
staged in Ogden for two days in Sep-
tember and that most of the original
cast may be participating. The Board
voted to authorize $2,000 for the Bar
to purchase tickets for school children
to see the Ogden production.

3. The Board voted to nominate James C.
Jenkins as President-Elect.

4. Charlotte Miller reported on the
Access to Justice Task Force.

5. Dan Andersen reported on Young

Lawyer Division activities including the
recent “Call a Lawyer Program.” The
Board voted to approve contributing
$1,800 to assist in covering part of the
telephone expense for the program.

6. Bea Peck reported on the Women
Lawyers Annual Meeting.

7. Dane Nolan reported on current activi-
ties of the Minority Bar Association.

8. Sanda Kirkham of the Legal Assistants
Division reported on current division
activities.

9. James C. Jenkins reported on the May
19th Judicial Council meeting.

10. John C. Baldwin reviewed the high-
lights of the 1997-98 budget, briefly
explained projected revenue and expen-
diture line items and answered
questions. The Board voted to adopt the
proposed 1997-98 budget.

11. The Board voted to approve the Bar to
make the additional $10 per attorney
contribution to the Client Security Fund.

12. Baldwin reported that 12 accounting

firms were solicited for bids to per-
form the Bar’s 1996-97 audit and
Deloitte & Touche was selected.

13. Baldwin referred to a report from the
Judicial Conduct Commission which
outlined the results of the Conduct
Commission’s Confidentiality Task
Force.

14. Steve Cochell reported that a settle-
ment in principle has been reached in
the Spafford matter and the Bar should
recoup $15,000 for the Client Security
Fund.

15. General Counsel Katherine A. Fox
reviewed Bar litigation, admission
issues, and summarized unauthorized
practice of law cases.

16. The Board approved Ethics Advisory
Opinion Nos. 97-06 and 97-07.

A full text of minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the
Executive Director.

Discipline Corner

DISBARMENT

On May 28, 1997, the Honorable Boyd
Bunnell, Fourth Judicial District Judge,
approved a Discipline by Consent Agreement
and entered a Judgment of Disbarment dis-
barring Stott Harston from the practice of
law effective January 15, 1996, the date
Harston was placed on interim suspension.

During a period of approximately one
year, Harston violated Rule 1.2(a) (Scope of
Representation); Rule 1.3 (Diligence); Rule
1.4 (Communication); Rule 1.5(a) (Excessive
Fees); Rule 1.15 (Safekeeping Property);
Rule 3.4(c) (Fairness to Opposing Party
and Counsel); Rule 8.1 (Failure to Cooperate
in Disciplinary Proceedings) and Rules 8.4(c)
and 8.4(d) (Misconduct). Harston was
ordered to pay restitution to eleven (11)
clients in an amount exceeding $16,000.

The factors in aggravation of the offense
included (1) Prior Disciplinary Record
including a private reprimand on January
10, 1991 for violations of Rules 1.6 (Confi-
dentiality of Information); Rule 1.9
(Conflict of Interest: Former Client); Rule
1.10 (Imputed Disqualification); Rule 4.2
(Communication with Person Represented
by Counsel); and Rule 8.1 (Bar Admission

and Disciplinary Matters); (2) Harston
engaged in a pattern of misconduct and mul-
tiple offenses; (3) Failure to cooperate in
discovery and making false statements to the
Office of Attorney Discipline during the dis-
ciplinary proceedings; (4) Vulnerability of
Clients; (5) Harston’s failure to make timely,
good faith efforts to pay restitution or to rectify
the consequences of the misconduct involved.

The factors in mitigation included: (1)
Harston suffers from a substance abuse
problem that causally contributed to his mis-
conduct; (2) Harston expressed remorse for
his misconduct; and (3) Hanson made some
attempt to pay restitution after OAD served
the disciplinary complaint. The OAD
acknowledged and recognized that Harston’s
consent to discipline is a substantial step
toward his rehabilitation. As a precondition
of readmission, Harston is required to attend
the Utah Ethics School. Pursuant to Rule 25,
Rules of Lawyer Discipline and Disability,
Harston may not be readmitted to the Bar
unless he demonstrates a meaningful and
sustained period of successful rehabilitation,
has abstained from use of controlled sub-
stances for a minimum period of six months,
and demonstrates that he is likely to con-
tinue to abstain from unlawful abuse of
controlled substances.

ADMONITION

On June 6, 1997, an Attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rule 1.1 (Competence)
and Rule 1.3 (Diligence), Utah Rules of
Professional Conduct.

The Complainants alleged that the attor-
ney was neither diligent nor competent in
the attorney’s representation of the clients
in a Chapter 11 bankruptcy action by not
attending a hearing in the action and for
being tardy in depositing a client check
into an escrow. The attorney stipulated that
his failure to timely deposit client funds in
escrow resulted in harm to the clients for
which he was professionally responsible.

The Complainants also filed a civil
action for professional negligence against
the attorney. The lawsuit was dismissed by
way of a directed verdict at trial after the
presentation of the plaintiffs/complainant’s
evidence. The trial court found that there
was 1o causation and no damages.

The attorney agreed to stipulate to an
admonition for his violation of Rule 1.1
and 1.3 and agreed to refund $1,500 of
legal fees to the Complainants as part of
the discipline by consent.
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ADMONITION

On May 19, 1997, an Attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violations of: Rule 1.2(a) (Scope of
Representation), Rule 1.3 (Diligence),
Rule 1.4(a) and (b) (Communication),
Utah Rules of Professional Conduct.

The attorney had been retained by a
client to represent her in a domestic rela-
tions order to show cause hearing, and the
attorney told his client that he would attend
the May 8, 1995 hearing and represent her
at the hearing.

The attorney failed to appear at the
hearing on May 8, 1995 because he forgot
the hearing. As a separate matter, the attor-
ney told his client’s former husband’s
attorney that the client would assume cer-
tain bills, although the client never gave

the attorney authority to make that agree-
ment with her former husband’s attorney.

ADMONITION

On June 19, 1997, an Attorney was j

admonished by the Chair of the Ethics and
Discipline Committee of the Utah State Bar

| for violating Rules 1.2(a) (Scope of Repre-

sentation) and Rule 1.3 (Diligence), Utah
Rules of Professional Conduct.

In March 1995, the Complainant entered
into a contingency fee agreement with the
Attorney. In August 1995, after reviewing the
case, the Attorney terminated and declined
the representation. The Attorney subse-
quently agreed to represent the Complainant
in the same matter, on an hourly basis. The
Complainant never paid the Attorney the
retainer requested, although the Attorney
repeatedly asked for payment and informed

the Complainant that he would not repre-
sent her if she did not pay. The Attorney
also notified the Complainant of the date
the statute of limitations would run.

Just before the statute of limitations ran,
the Attorney filed a complaint in federal
district court and entered an appearance on
Complainant’s behalf. However, the Attor-
ney did not have the complaint served on
the defendant, resulting in notices being
sent to the Attorney that the complaint
would be dismissed. The complaint was, in
fact, dismissed for lack of prosecution
without withdrawal from representation by
the Attorney, resulting in loss the client’s
cause of action.

The Attorney agreed to stipulate to an
admonition for his violation of Rules
[.2(a) and 1.3 as part of the discipline by
consent.

Notice of Creation of
Mentoring Committee
and Request
for Volunteers

Pilot Mentoring Project which provides
hands-on experience for a limited number
of local law students through a panel of
Utah lawyers. The laws schools at the Uni-
versity of Utah and Brigham Young
University have selected a limited number
of qualified students who have been
matched with volunteer mentors comprised
of lawyers who represent a variety of prac-
tices and many years of experience. The
project has provided law students with
actual experience as observers and partici-
pants with practicing mentor attorneys
several days per month over a two or three-
month period during the last year.

The Bar Commission has created a
Mentoring Committee to oversee the Men-
toring Program and expand the project into
a longer-range program with a broader
scope. The Committee will expand the list
of lawyer volunteers who serve as mentors,
which would allow more law students to be

their transition from law school.

Members of the Bar who are interested
in serving on the committee or acting as
mentors should send a letter of interest c/o
John C. Baldwin, Executive Director, Utah
State Bar, 645 South 200 East, Salt Lake

City, UT 84111 by August 31, 1997.

The Bar Commission has instituted a |

exposed to the practice of law and ease |

computer

employer. Submit

Utah, 84111.

~ ATTORNEY
ASSISTANT DISCIPLINARY
COUNSEL

UTAH STATE BAR

To investigate and prosecute attorney
disciplinary actions in administrative
proceedings and the district courts on
behalf of the Utah State Bar. Trial/litiga-
tion experience preferred, excellent
and administrative skills
required. $45,000 - $50,000 range with
excellent benefits. An equal opportunity

Disciplinary Counsel, Utah State Bar,
645 South 200 East, Salt Lake City,

resume to Chief

August 1997




Discipline Corner

DISBARMENT

On March 13, 1996, the Hon, Michael
Lyon, Second District Court Judge, entered
an Order Disbarring F. Kim Walpole
(“Walpole”) from the practice of law in the
State of Utah, effective January 12, 1996.

Commencing in September 1990, Walpole
began a continuing pattern of misconduct
that spanned almost five (5) years in which
he misappropriated or commingled client
funds with his personal money. The Court
found that during that time period, Wal-
pole commingled, misappropriated or
diverted a total of $113,000.00 on 49 occa-
sions from his clients or his law firm.

Following a Sanctions Hearing on Feb-
ruary 26 & 27, 1996, the Court issued a
written decision which states, in pertinent
part, “Because of the seriousness of the
injuries caused by this type of misconduct,
disbarment, in the absence of strong miti-
gating circumstances, is the appropriate
sanction for misappropriation of client
funds. The misuse of client funds is one of
the most serious offenses a lawyer can
commit. Respondent’s misappropriations of
his client’s money were not only grievance
breaches of professional ethics and the loy-
alty he owed to his clients; they were in
violation of basic honesty and morality and
the type of conduct that erodes holds the
public confidence in the legal profession.
Only the most extenuating or mitigating
circumstances would allow a less serious
sanction to be imposed.” Walpole’s period
of disbarment will become effective the
date of the Court’s entry of the Court’s Order
of Interim Suspension, January 12, 1996.
The Bar was also awarded it’s costs.

Pursuant to Rule 12(g), Rules of
Lawyer Discipline and Disability, the
Respondent has the right to appeal an order
of public discipline pursuant to the Utah
Rules of Appellate procedure.

DISCIPLINARY SUSPENSION

On February 21, 1996, the Honorable
Gordon Low entered a Judgment and
Order of Discipline placing Jean R. Babilis
(“Babilis’) on suspension from the practice
of law for the period of three years effec-
tive May 1, 1996.

The disciplinary action arose out of
Babilis’ representation of John Kerns and

Carol Kerns for the probate of the Estate of
Jane Gayle Kerns, John Kerns’ stepmother.
The facts of this complex disciplinary action
are set out in detail in Judge Low’s forty-six
page Findings of Fact and Order.

A contested trial on the merits was con-
ducted before the Court from September
13-15, 1995 and September 19-20, 1995. On
January 5, 1996, the Court entered Findings
of Fact concluding that;

(1) Babilis violated Rule 1.5 by advising his
clients to enter into, and in fact entering into
with his clients, a contingency fee agreement in
an uncontested probate matter which resulted
in charging and collecting an excessive fee.

(2) Babilis was guilty of misconduct in hav-
ing violated Rule 1.4(b) in that he failed to
provide sufficient information to the clients
regarding fee arrangements to enable the clients
to make an informed decision regarding contin-
gent fee representation versus representation
pursuant to an hourly fee arrangement.

(3) Babilis was guilty of misconduct by
violating Rule 1.13 relative to the safekeep-
ing of property by taking funds from the
Kerns Estate trust account without autho-
rization of the Court nor consent of the
personal representative or his client in using
the funds for his own personal benefit.

(4) Babilis was guilty of misconduct in
that he violated Rule 8.4(c) in that he con-
verted Estate trust funds by diverting funds
received by him on behalf of the Kerns
Estate and failing to account for said funds,
that he converted estate funds by charging,
or attempting to charge, inflated or non-exis-
tent expenses to the Estate, and that he
inflated or charged non-existent costs to the
client in a contingency fee case.

(5) Babilis was guilty of misrepresenting
and charging time as his own time which
was actually time expended by his paralegal
rather than by himself in violation of Rule
7.1(a).

(6) Babilis was guilty of misconduct in
having violated Rule 3.3 by making false
material representations to the Second Dis-
trict Court regarding inventory of the
Estate’s assets and available assets upon dis-
tribution to the heirs and by asserting to the
Court that he did not keep time records
when, in fact, the same were kept.

(7) Babilis was guilty of misconduct by
having violated Rule 8.4(a) and (b), by com-
mitting or attempting to commit acts of
conversion by a fiduciary in which acts

reflected on Mr. Babilis’ honesty, trust-
worthiness, and fitness as a lawyer. That
misconduct included taking and converting
trust funds, charging excessive fees, and
charging non-existent costs and expenses
to the Kerns Estate and making representa-
tions to the Kerns Estate that he performed
services which he did not perform.

A Sanctions Hearing was conducted on
February 13, 1996. On February 21, 1996,
the Court entered its Judgment and Order
of Discipline entering an Order of Suspen-
sion for a period of three years effective
May 1, 1996. Pursuant to Rule 26(a), Rules
of Lawyer Discipline and Disability,
Babilis was ordered not to accept any new
retainers or employment as a lawyer in any
new case or legal matter but may, with the
consent of the client after full disclosure,
wind up or complete any matters pending
on the date of entry of the Court’s Order.
Babilis was further ordered to provide
notice to Courts and counsel regarding his
suspension, deliver client files to clients,
refund unearned fees to clients, and main-
tain records of his compliance with the
Court’s Order in accordance with Rule
26(b), Rules of Lawyer Discipline and Dis-
ability. The Court further ordered that:

(1) During his period of suspension,
Babilis is not to engage in the practice of
law or allow his name or his firm’s name
to be used in association with anyone
else’s practice of law;

(2) Judgment be entered in favor of the
Utah State Bar for costs in the sum of
$4,358.89; and

(3) As a condition of reinstatement,
Babilis shall complete at least twenty hours
of professional responsibility training (ethics)
with a curriculum to be approved by the
Utah State Bar and the First District Court.

A copy of the Court’s Findings of Fact
and Order, as well as the Judgment and
Order of Discipline are available through
the Office of Attorney Discipline.

Pursuant to Rule 12(g), Rules of Lawyer
Discipline and Disability, the parties have
the right to appeal an order of public disci-
pline pursuant to the Utah Rules of
Appellate Procedure. On March 13, 1996,
the Bar filed a Notice of Appeal regarding
the Court’s decision to impose a period of
suspension, instead of disbarment and
issues regarding restitution. On March 20,
1996, Babilis filed a Notice of Cross-Appeal
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‘w1th Rule 26 of the Rules of Lawyer D1sc1—z

‘counsel and chents ‘not
-ence or occupy an: office where the
practlce of law is conducted and take all

from offices malntamed or used by him of
attorney, counselor at law, or activities as a

lar title and, in all other respects refram
. from acting in sucha capacity. ‘

“Rule 26(c) provides that Mr. Pnce has
the burden of proving, by clear and con-
v1ncmg evidence, that any ‘and all mental
disabilities have been removed pI‘lOI‘ to ter-
mination of the dlsablhty suspens1on The
Court ordered that the d1scrp11nary pro—'
ceedings shall be dismissed during the
period of disability suspension but may be
continued at such time as the Court grants
a petition for Mr. Price’s transfer back to
active status. :

RESIGNAT TON PENDING
DISCIPLINE ,

On February 28,:1996,. the Utah
Supreme Court approved the Petition for
Resignation with Discipline Pending sub-
mitted by Royal Hunt. In submitting this
Pet1t10n ‘Mr. Hunt (“Hunt”) admitted to
Vlolatmg Rule 1.1, COMPETENCE, Rule
1.3, DILIGENCE, Rule, 1.4(a), COMMU-
NICATION, Rule 1.5(a)(c), FEES,
1.13(b), SAFEKEEPING OF PROPERTY,
and Rule 8.4(d) MISCONDUCT, of the
Rules of Professional Conduct of the Utah
State Bar.

continued on p 28

‘:to his current mental dlsablhty and would"
firemarn 0 d1sab111tygsuspens1on unt11 fur—:”

7 is a “represented party,’

pline and Dlsabrhty regardmg notice toﬁyf
aintain a pres- -
actions necessary to cause the removalE
any ‘indicia of his practrce of law as an

legal assistant, paralegal, law clerk ¢ or simi-

Utah State Bar
Ethics Advisory Opinion Committee

Opinion Ne. 95-05
(Approved January 26, 1996)

Issue. What is the relationship between

Rule of Professional Conduct 4.2 and a 1994

U.S. Department of Justice regulation pur-

.| porting to authorize certain ex parte contacts

with persons known to be represented by
counsel?

Issue No. 1: The Regulation precludes ex
parte contacts by Department of Justice
lawyers with individuals who are targets of
federal investigations only when the person
’ i.e., a person who has
been arrested or charged or is a defendant in
a civil enforcement proceeding and is repre-
sented by counsel for the matter. Does the
class of such “represented parties” coincide
with the definition of “party” in Rule 4.2 of
the Utah Rules of Professional Conduct?

Opinion: No. The word “party” in Rule
4.2 of the Utah Rules of Professional Con-
duct means a “party to a matter” for which
legal representation has been obtained, not
the more limited “party to a legal proceed-
ing.” Subject to the exceptions stated in the
rule, Rule 4.2 intends to restrict unautho-
rized ex parte contracts with any person who
is represented by counsel concerning the

matter in question, whether or not the per-
son is a party to a formal legal proceeding.
Therefore, Rule 4.2 restrictions are
intended to apply to “represented persons,”
with whom the Regulation would permit
certain ex parte contacts.

Issue No. 2: Assuming that the Regula-
tion does not constitute a “law” for
purposes of Rule 4.2, under what condi-
tions may a government lawyer make ex
parte contact with persons known to be
represented by counsel?

Opinion: Under certain specific factual
circumstances, a government lawyer may
make ex parte contacts with persons repre-
sented by counsel.

Opinion No. 95-02A!
(Approved January 26, 1996)

Issue: May a law partner of a part-time
justice court judge represent criminal
defendants in the judicial district in which
the justice of the peace sits?

Opinion: A lawyer may represent crimi-
nal defendants in the same judicial district
in which a law partner sits as a justice
court judge. The lawyer may not appear
before that partner, however.

Public Service
Announcement

Experience the National Association of Pre-

| Trial Services Association Conference this

year in a whole new way. Salt Lake County
Criminal Justice Services is your host for the
24th annual NAPSA Conference. Come to
Snowbird Resort October 5th through the 9th,
1996 and see what Utah has to offer. The
first class resort lodging, fall in the Wasatch
Range of the Rockies, and the charm of Salt
Lake City and Park City will almost make
you forget you’re at work. Snowbird Resort
offers many activities for your whole family
or just to strengthen your professional asso-
ciations, including; hiking, mountain biking,
a full European spa, a golf tournament,
mountain-top star gazing, and much, much,
more. For more information about work-
shops and speakers, or any other questions,
call Dennis Hunter at Criminal Justice Ser-
vices in Salt Lake City at (801) 538-2149.

ATTENTION

Decision Release Procedures
in Utah Courts of Appeals

Except in emergencies or during weeks
when there is a State holiday, the Utah
Court of Appeals releases its opinions and
memorandum decisions on Thursdays at
10:00 a.m. After 2:00 p.m. each Wednes-
day, a list is made public of those cases in
which a decision will be issued the follow-
ing day. The list is posted at the court
counter and on the bulletin board outside
the courtroom. A recorded listing of the
cases is also available by calling 578-3923.
At 10:00 a.m. on Thursdays, decisions in
the listed cases will be deemed issued and
will be available for release to the parties,
counsel of record, the press, and the gen-
eral public.

If you have questions regarding the
foregoing procedures, please call Marilyn
Branch, Clerk of the Court, at 578-3900.

April 1996
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Discipline Corner:

DISBARMENT

On February 11, 1998, the Honorable
Guy R. Burningham, Fourth Judicial Dis-
trict Court, entered a Judgment of
Disbarment, disbarring Richard C. Coxson
| from the practice of law for violation of
Rules 1.1 (Competence), 1.2(a) (Scope of
Representation), 1.3 (Diligence), 1.4(a)
and (b) (Communication), 1.5(a) (Fees),
1.15 (Safekeeping Property), 1.16 (Declin-
ing or Terminating Representation), 5.5(a)
(Unauthorized Practice of Law), 8.4(a),
(b), (c) and (d) (Misconduct) of the Rules
of Professional Conduct. Coxson was also
ordered to pay restitution. The Order was
based on a Discipline By Consent entered
into by Coxson and the Office of Profes-
sional Conduct.

Coxson misappropriated client funds in
five matters totaling approximately
$105,275 for his own use and benefit.

Additionally in March of 1993, a former
client retained Coxson to represent him in
an adversary proceeding in a Utah bank-
ruptcy action in which the Trustee sought
to recover money from the client as a
fraudulent transfer by the debtor. Coxson
failed to provide competent representation
to the client in both matters. Coxson failed
to abide by the client’s decisions about the
objectives of the collection matter when he
| failed to obtain local counsel to represent
the client in the Hawaii bankruptcy pro-
ceeding filed by the debtors. He did not
notify the client of this fact, and the judg-
ment owed to the client was subsequently
discharged by that bankruptcy proceeding.
Coxson similarly failed to abide by the
client’s decisions about the objectives of
his representation in the Utah bankruptcy
proceeding. In this matter, Coxson failed to
notify the client that he would not be pre-
sent at a hearing on a Motion for Partial
Summary Judgment, which was subse-
quently granted when Coxson failed to
appear on the client’s behalf. Although
Coxson had attempted to withdraw as the
client’s counsel before the hearing at the
client’s repeated requests and demands,
having already secured other counsel, the
order granting his withdrawal had not been
granted as of the date of the hearing.

While still domiciled in Nevada, a client

STATE BAR NEWS

contacted Coxson in Utah in August of
1994, and Coxson advised her that she could
remove her daughter from Nevada and
establish residency in Utah. The client
retained Coxson to file a Motion for Sepa-
rate Maintenance, to be followed by the
filing of a divorce action after she had estab-
lished residency. The client paid Coxson a
$1,000 retainer fee. Coxson failed to compe-
tently represent the client in the Nevada
divorce action. Although Coxson explained
to the client that he could not appear in a
Nevada court because he was not licensed to
practice in Nevada, Coxson failed to abide
by the client’s decisions concerning the
objectives of her representation when he nei-
ther appeared with her, as he had initially
promised, nor arranged for local counsel to
appear with her at a hearing in Nevada on
her husband’s action against her for unlaw-
fully removing their child from that state.
The client subsequently had to retain a
Nevada attorney to represent her in the
Nevada proceeding. Coxson submits that he
tried unsuccessfully to retain counsel in
Nevada before the hearing. Coxson assisted
the client in retaining Nevada counsel after
the hearing. Coxson provided no beneficial
legal services to the client, yet failed to
return her $1,000 retainer fee. Coxson
engaged in the unauthorized practice of law
when he promised the client he would
appear with her at the hearing in Nevada,
and then prepared and directed her to submit
at the hearing a motion and memorandum
requesting abatement of any jurisdictional
determination. The court rejected the motion
because Coxson was not licensed to practice
law in Nevada.

In May 1996, clients retained Coxson to
represent them in a disputed property matter.
Coxson failed to competently represent the
clients and failed to act with reasonable dili-
gence and promptness in representing them.
Coxson failed to keep the clients reasonably
informed about the status of their matter, did
not promptly comply with their reasonable
requests for information, and did not explain
their maiter to the extent reasonably neces-
sary for the clients to make informed
decisions regarding their representation.
Coxson failed to promptly surrender the
clients’ file to the attorney who subsequently
represented them. Coxson engaged in con-
duct prejudicial to the administration of

justice when he failed to attend at least one
court hearing on their behalf. Coxson has
agreed to pay the clients $6,200.00, plus
7.45 percent in interest.

In August 1996, a client retained Coxson
to represent her in a child custody and sup-
port matter. Coxson failed to competently
represent her, and failed to abide by her
decisions concerning the objectives of the
representation when he failed to respond to
interrogatories. Coxson failed to act with
reasonable diligence and promptness in
representing the client, failed to keep her
reasonably informed about the status of her
matter, and did not explain the matter to
the extent reasonably necessary to enable
her to make informed decisions regarding
her representation. Additionally, Coxson
failed to promptly surrender the client’s
file to her upon her request after she termi-
nated his representation. Coxson engaged
in conduct prejudicial to the administration
of justice when he failed to respond to
interrogatories propounded to his client,
resulting in the Court ordering a default
Jjudgment to be taken against his client.

DISBARMENT/RECIPROCAL
DISCIPLINE

On February 13, 1998, the Honorable
G. Rand Beacham, Fifth Judicial District
Court, entered a Judgment of Disbarment,
disbarring Donald R. Sherer from the prac-
tice of law pursuant to Rule 22 of the Rules
of Law Discipline and Disability. The
Judgment of Disbarment was based on a
Stipulation for Entry of Reciprocal Disci-
pline entered into by Sherer and the Office
of Professional Conduct.

On March 30, 1993, the Honorable
Ellen R. Peck, Judge of the State Bar Court
of the State Bar of California signed a
Decision Recommending Disbarment and
Related Orders. The court noted the fol-
lowing reason for Sherer’s disbarment:

After a noticed hearing at which

DONALD RALPH SHERER (here-

inafter “Respondent”) failed to

appear, this Court concluded that

Respondent wil[l[fully failed to com-

ply with the provisions of rule 955,

California Rules of Court, as ordered

by the California Supreme Court and

wil[l]fully committed other acts of
professional misconduct against four

April 1998
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clients and the State Bar. In light of

his prior misconduct and the present

record, this Court recommends that

Respondent be disbarred from the

practice of law for the protection of

the public.

In four cases, Sherer was retained by
clients and failed to respond to the client’s
reasonable requests for information, failed to
file a lawsuit, failed to provide an accounting
of services as requested by the client, and
failed to return the files after his withdrawal
from the cases. In one case, Sherer threat-
ened a client that if he did not withdraw his
complaint with the State Bar of California,
he would file a lawsuit against the client
for false and malicious complaints.

Additionally, Sherer failed to maintain
his correct membership address with the
State Bar of California. As a result, he did
not participate with the State Bar of Cali-
fornia’s investigations and their
disciplinary proceeding.

RESIGNATION PENDING
DISCIPLINE/RECIPROCAL
DISCIPLINE

On February 12, 1998, the Honorable
Michael D. Zimmerman, Chief Justice,
Utah Supreme Court, entered an Order
Accepting Resignation Pending Discipline,
enjoining and prohibiting Robert FE. Feland
from practicing law in the State of Utah.

On June 16, 1986, Feland was disbarred
from the practice of law in the State of Ari-
zona by the Supreme Court of Arizona.
Feland’s Resignation Pending Discipline
evolved from a reciprocal discipline inves-
tigation conducted by the Office of
Professional Conduct pursuant to Rule 22
of the Rules of Lawyer Discipline and
Disability.

SUSPENSION

On February 8, 1998, the Honorable G.
Rand Beacham, Fifth Judicial District
Court, entered an Order of Suspension,
suspending John A. Giffen from the prac-
tice of law for six months for violation of
Rule 3.1 (Meritorious Claims and Con-
tentions) of the Rules of Professional
Conduct. The suspension was stayed and
the Order places Giffen’s practice involv-
ing adoptions on supervised probation for
one year. Giffen was also ordered to attend
the Ethics School of the Utah State Bar and
the Annual Family Law Seminar of the
Utah State Bar. The Order was based on a

Stipulation for Discipline By Consent
entered into by Giffen and the Office of Pro-
fessional Conduct.

During his representation of prospective
adoptive parents in an adoption matter, Git-
fen violated the Rules of Professional
Conduct. Not married or living together,
both birth parents lived in California. Giffen
and a California attorney arranged for the
birth mother to come to Salt Lake City when
she was pregnant with another child that was
to be adopted after the birth. The birth
mother miscarried in Salt Lake City. There-
after, while the birth mother was in Utah,
arrangements were made to adopt the other
child of the birth mother (“the child”), at the
birth mother’s suggestion. The birth mother
placed the child with the adoptive parents
where the child stayed for some time. The
birth father did not consent to the adoption
of the child and retained an attorney in Salt
Lake City to represent him to take the child
away from the adoptive parents and to return
the child to him. Judge James L. Shumate
granted the natural father’s request to have
the child returned to him and ordered Rule
11 sanctions against Giffen. Giffen appealed
JTudge Shumate’s rulings. The Utah Court of
Appeals upheld Judge Shumate’s rulings.

Giffen violated Rule 3.1 of the Rules of
Professional Conduct in that he did not

make a reasonable inquiry into existing
law, made allegations in the amended peti-
tion that were not well grounded in fact,
failed to obtain a preplacement adoptive
study, failed to comply with the Interstate
Compact on the Placement of Children,
knew or should have known that the birth
mother’s consent was flawed, knew that
the birth father would not consent to the
adoption, and failed to make a reasonable
inquiry as to whether the natural father’s
parental rights were terminable.

ADMONITION

On February 2, 1998, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rule 1.9(a) (Conflict of
Interest: Former Client) and 8.4(a) (Mis-
conduct) of the Rules of Professional
Conduct. The attorney was also ordered to
attend the Utah State Bar Ethics School.

In September 1996, the attorney was
employed by a client to represent him in a
water purchase agreement. The client was
the seller. Thereafter, the client discharged
the attorney. After the attorney was dis-
charged by his client, the other parties to
the agreement contacted the attorney. At
their request, the attorney wrote a “demand
letter” on their behalf to his former client.

“The Effective Mediator"
5-Day Course

May 4-8, 1998

27 Hours of CLE
(including 2 hours of Ethics)

Faculty

James R, Holbrook, Esq.
Cherie P. Shanteau, £s9q.
Nancy W. Garbett, M.Ed.

"The Effective Mediator" Training is sponsored by
Transition Managemen?. Inc.
For More Information on this course & the December 1998 course,
please call: (801) 272-9289 or (800) 351-0488 (or Fax 272-9598)
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Claim of the Month

ALLEGED ERROR OR OMISSION

Plaintiff alleges failure to institute a
workers’ compensation claim within the
statutory time period.

RESUME OF CLAIM

The claimant was injured in an auto-
mobile accident which occurred while he
was acting within the scope of his employ-
ment. The claimant’s employer referred his
private family attorney to the claimant, his
employee, to initiate a claim against the
other driver. The Insured referred the case to
another attorney to file suit since a settle-
ment could not be reached prior thereto. The
claimant was not happy with the represen-
tation and went to a third attorney who filed
suit against the Insured for failure to initiate
a workmen’s compensation claim against
the employer within the statutory time limi-
tation.

HOW CLAIM MIGHT
HAVE BEEN AVOIDED
The Insured should have realized when
the case was referred by his longtime client,
the ‘employer, that a potential conflict of
interest might arise between the employer
and employee which would compromise the
rights of his new client, the employee.
Although the Insured was retained to in-
itiate a suit against the other driver only, he
should have known that the employee may
have a right to sue his employer for work-
men’s compensation. To avoid this poten-
tial conflict, the Insured could have either
disclosed to the employee his right to sue for
workmen’s compensation and assert he
would only initiate suit against the other
driver or, better yet, he should have de-
clined the representation altogether.

Law Day

The Young Lawyers Section of the Utah
State Bar is hosting its Fifth Annual Law

- Day activity which will take place on April
22, 28 and 29, 1989. Law Day provides the
general public an opportunity to access law-
yers for advice and counsel. On those days,
lawyers will be present at shopping malls
throughout the state, working in booths,
screening the legal problems of interested
individuals, suggesting that they obtain
legal counsel if the problem warrants, offer-
ing a fun legal quiz to test the knowledge of
participants, and providing legal brochures
and handouts with general information
about the law and legal services in Utah.
The Young Lawyers Section will also pro-
vide buttons and activities for kids such as
coloring projects, etc.

The Young Lawyers Section needs vol-
unteers to occupy the booths at the malls.
Two attorneys are needed at each booth to
work for two-hour intervals. The booths
will be open from 10:00 a.m. to 5:00 p.m.
The legal questions will be fairly simple.
You will be provided with information as to
the type of advice you are not allowed to
give. Of course, you are not to solicit clients
through this program. We would appreciate
your willingness to help in this community

" effort.

The following individuals are organizing
the programs in your given area. You may
contact them by telephone to sign up for a

given time and to- obtain general infor- |

mation.

LOGAN
April 29, C.V. Mall, Greg Skabeland,
752-9437.

OGDEN
April 22, Ogden Mall, Ted Godfrey,
Farr, Kaufman, 205 26th Street, #34,
Ogden, Utah 84401, 394-5526.

PROVO
April 29, University Mall, Waine Riches,
Legal Services, 455 N. University, #100,
Provo, Utah 84601, 374-6766,
1-800-662-1563.

SALT LAKE CITY
April 28, ZCMI Mall, Paul Newman,
Ray, Quinney, 79 S. Main, #400, Salt Lake
City, Utah 84111, 532-1500.

SALT LAKE CITY
April 29, Valley Fair, Kevin Anderson,
Allen, Nelson, 215 S. State, #700, SaltLake
City, Utah 84111, 531-8400.

ST. GEORGE
April 29, Phoenix Plaza, Mike Shaw,
Jones, Waldo, 170 S. Main, #1500, St.
George, Utah 84770, 628-1627.

If you have any further questions, please
contact Richard Hamp, Chairperson for
Law Day, at Salt Lake City Prosecutors,
535-7767, or Larry R. Laycock, Public Re-
lations Chairman, at Snow, Christensen &
Martineau, 521-9000.

Law Day Luncheon to
be Held May 1, 1989

This year’s theme for Law Day is “Access
to the Law.” The Law Day Luncheon cul-
minates program activities of the Com-
mittee on Law Related Education and Law
Day including the statewide mock trial
competition, Judge for a Day Program, Bob
Miller Memorial Law Day Run and the Law
Day Fair and Art Show. Students and law-
yers who have made significant con-
tributions to the Law Related Education
program will be recognized. Awards will be
given to junior and senior high schools with
outstanding law-related education pro-
grams. A brief presentation will be made by
student finalists in the mock trial com-
petition and the Young Lawyers Section
will present the Liberty Bell Award to an
outstanding non-lawyer who has con-
tributed to legal education in Utah.

The luncheon will be held at noon on
Monday, May 1, 1989, at the Utah Law and
Justice Center in Salt Lake City, Utah.
Please make reservations with Paige Holtry,
531-9077, prior to Friday, April 28, 1989.

April 1989
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Mailing of Licensing Forms

The licensing forms for 1999-2000 will be mailed during the
last week of May and the first week of June. Fees are due July
1, 1999, however fees received or postmarked on or before
August 2, 1999 will be processed without penalty.

It is the responsibility of each attorney to provide the Bar with
current address information. This information must be sub-
mitted in writing. Failing to notify the Bar of an address
change does not relieve an attorney from paying licensing
fees, late fees, or possible suspension for non-payment of
fees. You may check the Bar’s web site to see what informa-
tion is on file. The site is updated weekly and is located at

www.utahbar.org.

If you need to update your address please submit the
information to Arnold Birrell, Utah State Bar, 645
South 200 East, Salt Lake City, Utah 84111-3834. You
may also fax the information to (801) 531-0660.




Highlights From
June Bar
Commission
Meeting

The meeting of June 17 was President
Martineau’s last full-agenda meeting as Bar
President. He was enthusiastically com-
mended by the Commissioners for his lead-
ership and service as President during this
historic year. In actions taken, the Bar Com-
mission:

a.  Approved Minutes of the May 18
meeting.

b. Received a report from the Execu-
tive Director, including Bar Commision
electionresults, 1988 Annual Meeting plans
and management matters.

¢. Approved joint appropriation with
the Law and Justice Center, Inc., to pave
Colfax Avenue and to solicit financial con-
tribution from neighbors on Colfax.

d. Received Discipline Report, acted
on discipline matters and approved the call
for applicants for the position of Bar Coun-
sel.

€. Received the Admissions Report
and acted on various petitions for waiver of
Multistate Professional Responsibility
Exam requirements as to the sequence of the
exams. Reinstated a member who had been
suspended for nonpayment of dues. Ap-
proved student and attorney applicants for
the July Bar Exam. Approved the results of
the May Attorney Bar Examination.

f. Received a report on the recent
meeting of the Jack Rabbit Bar in Jackson,
Wyoming. This is a regional association of
bar associations and members from 13
states. It was noted that Bert L. Dart is the
Chancellor of the Jack Rabbit Bar for
1988-89, that Barbara R. Bassett will serve
as its Secretary-Treasurer and that Utah will
host the 1989 meeting in June 1989 at the
Homestead.

g. Received a report on the ABA
Board of Governors meeting in Denver
where Utah State Bar programs and the
development of the Utah Law and Justice
Center were praised by ABA President
MacCrate and the Governors assembied.

h. Reviewed the status of litigation
involving the Wisconsin State Bar in which

STATE BAR NEWS

other unified state bars have been asked to
join in an amicus brief in the appeal of the
Levine case.

i. Reviewed and endorsed final re-
port of the Child Support Task Force and
recommended approval of the guidelines by
the Judicial Council.

J. Reviewed the status of litigation
pending against the Bar.

k. Received a presentation and report
on proposed research activities to be under-
taken in the Law and Justice Center in co-
operation with social scientists at the
University of Utah and elsewhere.

1. Received a report on the impact of
proposed tax initiatives presented by Tax-
payers for Utah representative Pat Shea.

m. Received the monthly financial
report, noting the continuance of effective
controls on expenditures by management.

n. Discussed concepts of Bar struc-
ture and membership representation on the
Commission, with further consideration to
follow.

constraints in filing the amicus brief, the
Board of Bar Commissioners in a special
meeting on July &, 1988, unanimously
voted to join in the amicus brief. Arguments
in the area are scheduled for September
1988.

Those bar members wishing to review the
amicus brief and/or review Judge Crabb’s
decision and the appeal briefs may do so by
coming by the Law and Justice Center at 645
South 200 East, Salt Lake City, Utah. Bar
members may also contact Kent Kasting,
President; Stephen Hutchinson, Executive
Director or Christine Burdick, Bar Counsel
at 531-9077 for more information.

Utah Joins In 7th
Circuit Amicus Brief

On February 19, 1988, Federal District
Judge Barbara B. Crabb of the United States
District Court for the Western District of
Wisconsin issued a decision holding that the
Wisconsin State Bar’s assessment of man-
datory dues violated an attorney’s first
amendment right of association. The Wis-
consin Bar is an integrated bar, though bar
admissions and discipline functions are per-
formed by boards separate and apart from
the Bar Association. Judge Crabb also
found the concept of an integrated bar un-
constitutional as opposed to earlier court
decisions which only narrowed or restricted
bar associations specific ideological and
political expressive activities.

Judge Crabb’s decision is currently on
appeal to the 7th Circuit Court of Appeals.
Because of the sweeping implications of
Judge Crabb’s decision, a number of states
have joined together in filing an amicus
brief. As of July 11, 1988, those states
include North Dakota, Kentucky, Oregon,
Nebraska and Washington. Due to the time

DISCIPLINE CORNER

Admonitions:

1. An attorney was admonished for
violating DR 6-101(A)(3) for neglecting a
legal matter entrusted to him by failing to
timely and appropriately communicate with
a prison inmate regarding the filing of his
answer to a divorce complaint.

2. For failing to adequately com-
municate with his client regarding the settle-
ment decisions being made by the attorney,
an attorney was admonished for violating
DR 6-101(A)(3).

3. An attorney was admonished for
violating Rule 1.4 of the new Rules of
Professional Conduct for failing to keep his
client reasonably informed concerning the
status of his case and explaining the case to
the client in a manner reasonably necessary
to enable the client to make informed deci-
sions regarding the representation.

4. An attorney was admonished for
failing to respond to repeated requests from
an out of state colleague for information
about the attorney’s prior client; said con-
duct violates DR 1-102 (A)(6).

5. An attorney was adomonished for
violating Rule 4.2 of the new Rules of
Professional Conduct for contacting the op-
posing party concerning a foreclosure sale
knowing the party was represented by coun-
sel.

6. For violating DR 6-101(A)(3) and
attorney was admonished for failing to have
in place appropriate office procedures to

(continued on page 20)
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(continued from page 19)
prevent the attorney’s missing significant
deadlines in the client’s case.

7. A prosecutor was admonished for
calling himself as a witness in a criminal
case where that testimony was essential
testimony in proving the element of intent or
knowledge. Such conduct violates DR
5-102(A).

8. An attorney was admonished for
entering into a business transaction with a
client without disclosing in writing all the
material facts and potential conflicts in such
a transaction.

9. An attorney was admonished for
failing to detect a conflict of interest be-
tween himself and other attorneys with
whom he office shared which violated DR
4-101(A); Utah Formal Ethics Opinion No.
34 prohibits an attorney from undertaking
representation of a client if another attorney
office sharing with that attorney is or would
be precluded from representing that client
due to a conflict of interest.

Suspensions

1. Neils E. Mortensen has been sus-
pended from the practice of law in the State
of Utah effective May 16, 1988, for a period
of six months, said suspension to run con-
currently with the suspension Mr. Morten-
sen is currently serving and which
concludes in 1990. Mr. Mortensen was
found to have violated DR 6-101(A)(3)
(neglect); DR 7-101(A)(2) and (3)
(prejudicing/damaging a client);
DR1-102(A)(6) (conduct adversely reflect-
ing on fitness to practice law); DR
2-110(A)(2) (improper withdrawal from
employment). This suspension was ordered
based on separate circumstances with
clients wherein Mr. Mortensen undertook
representation and subsequently failed to
communicate with his clients or render any
legal services on their behalf, in addition,
Mr. Mortensen was found to have under-
taken representation of a client while on
suspension as ordered by the Supreme Court
in 1985.

2. Charles M. Brown, Jr. has been
placed on indefinite disability suspension
from the practice of law.

The Continuing Saga of
Ethics Opinion No. 90:

As many bar members are aware, the
Board of Bar Commissioners is undertaking
once again a review of the previously issued
and then withdrawn Ethics Opinion No. 90

dealing with surreptitious tape recordings
by attorneys. At present, no formal ethics
opinion addresses the question of surrepti-
tious tape recording of communications by
attorneys. The Board of Bar Commissioners
at the January 22, 1988, Bar Commission
meeting concluded that it is not unethical for
an attorney to surreptitiously tape record a
communication with any other person. The
Board is aware that divergent views exist
among the membership on this issue and has
voted to reconsider the issue. Prior to taking
any formal action, the Board of Bar Com-
missioners, through the Office of Bar Coun-
sel, invites comments by interested Bar
members on which, if any, of the following
three alternatives ought to be adopted as a
formal ethics opinion. ‘

Alternative No. 1:

Surreptitious tape recording by attorneys
of communications with clients witnesses or
other attorneys is unethical.

Alternative No. 2:

Such surreptitious tape recording by attor-
neys is not unethical.

Alternative No. 3:

Surreptitious tape recording by attorneys
of communications with other attorneys and
the attorney’s own clients is unethical; sur-
reptitious tape recording by attorney of
communication with third party witnesses
and other similarly situated individuals is
not unethical so long as the attorney dis-
closes the fact that she/he is an attorney and
who the attorney represents.

Additional proposals departing from the
above alternatives are also welcome and
invited. Comments and/or proposals should
be sent to the Office of Bar Counsel, 645
South 200 East, Salt Lake City, Utah
84111-3834 no later than September 16,
1988.

available, the Utah State Bar has initiated a
program patterned after those in other
states.

On a once each week basis, individuals may
make an appointment to meet with an attor-
ney or a law student under the supervision of
an attorney for consultation, legal “first aid”
and referral. Appointments will be sched-
uled at the Law and Justice Center from 4:30
p.m. to 7:00 p.m. every Tuesday.

The Bar is creating a large panel of volun-
teer attorneys who will participate in the
program. We’re hopeful that enough law-
yers will volunteer so that participation
would only be required four times annually.

An orientation will be held to acquaint you
with the program and facilities. If you are
willing to dedicate some time to this pro-
gram, please contact Julee Smilley at
531-9077.

The “Tuesday Night
Bar” Needs Your Help

In order to provide legal assistance and
referrals to the large segment of the public
which does not have legal service readily

LEXIS Fall Promotion

The Utah State Bar is proud to announce a
special fall promotion to introduce the many
benefits of the LEXIS service to your firm.
If you join our LEXIS Membership Group
program by October 31, 1988 and attend a
LEXIS training seminar by November 30,
1988, you receive:
* Half-priced training
(a savings of $37.50 per person
trained)
*  An additional hour of free time on
the LEXIS service
(must be used within two weeks of
attending a LEXIS seminar)
* FREE use of the LEXIS service
during December
(public domain files only)

The Utah State Bar LEXIS Membership
Group program is a formidable tool to keep
your firm competitive in the legal industry.
For more information, please contact Paige
Holtry, 531-9077.

- Notice Regarding
Bar Mailing List

Utah State Bar policies regarding the mem-
bership list provide that the list of official/
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Model Law Firm
Partnership

Agreements

Available On
Diskettes

A law firm partnership agreement can
be prepared in minutes with a word pro-
cessing diskette produced by the ABA’s
Economics of Law Practice Section
(ABA/ELPS). The diskette is based on
the best-selling monograph “Model
Partnership Agreement of the Small Law
Firm.” The model agreement, geared
specifically for small firms, contains
provisions for profit distribution based
on a formula keyed to business orig-
ination and work production. Also in-
cluded are sections on organization and
administration, withdrawal, retirement,
expulsion, disability or death of a part-
ner; and capital and drawing accounts.
The diskette can be purchased separately
or with the accompanying monograph.
To order, contact ABA Order Fulfill-
ment, Dept. 511, 750 N. Lake Shore
Drive, Chicago, Illinois 60611; or for
further information call (312) 988-5555.

Claim of the Month

ALLEGED ERROR OR OMISSION

The Insured attorney failed to bring a
third-party action against the state on a
theory of negligent design of a roadway
upon which his client had been severely
injured in an automobile collision. The In-
sured did not implead the state because of
his good faith belief that the roadway was
not negligently designed, that the accident
was caused entirely by a drunk driver and,
consequently, there was no predicate for
bringing such an action. The Insured, how-
ever, failed to obtain an investigator’s report
to corroborate his belief and failed to advise
client in writing that he did not intend to
pursue the state.

RESUME OF CLAIM

The Insured represented the victim of an
automobile crash. Client had pulled his car
over to the side of state roadway and was
standing behind his automobile when a
speeding drunk driver struck the parked car
in the rear, crushing the victim’s legs be-
tween the cars. _

The drunk driver was underinsured and
otherwise assetless. The Insured obtained

policy limits as well as monies from state
uninsured motorist fund for his client. The
proceeds did not adequately compensate the
victim for his injuries. Client subsequently
retained another attorney who sued the In-
sured for failure to proceed against the state
in a timely fashion.

Since the Insured’s failure to obtain an
independent investigation and to advise his
client in writing of the limitations of his
representation was below the acceptable
standard of care, and since the client’s in-
juries were extremely severe and the E&O
carrier did not wish to risk an adverse jury
verdict, the carrier paid the policy limits.

HOW CLAIM MIGHT HAVE
BEEN AVOIDED

When the Insured agreed to represent the
client he should have made clear in writing
the exact nature and scope of his represen-
tation: whether he would pursue only the
driver or include third-party defendants as
well. If he did not intend to pursue third-
party actions, he should have clearly so
stated and advised client to seek another
attorney for that purpose.

If Insured promised to pursue all possible
parties, he should have obtained an inde-
pendent investigator’s assessment of the
state’s potential liability in this case. He
should also have filed a timely Notice of
Claim, as is generally required by mu-
nicipalities, even while awaiting the out-
come of the investigation, in order to protect
his client’s rights.

DISCIPLINE
CORNER

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 7.5 for using a letterhead which
implied or stated that the individuals were in
a partnership when in fact no partnership
existed.

2. An attorney was admonished for rep-
resenting individuals on appeal in matters
where the attorney had acted as admin-
istrative law judge without proper consent
from all parties in violation of Rule 1.12(a).

3. For neglecting a probate matter for
over a year, an attorney was admonished for
violating DR6-101(A)(3).

4. An attorney was admonished for vio-
lating DR1-102(A)(5) for engaging in con-
duct prejudicial to the administration of
justice by participating in circumstances
that created the appearance that the attorney
and/or his client- was attempting to im-
properly influence the testimony of a key

witness.

5. For failing to adequately communicate
with a client by repeatedly failing to respond
to telephone calls and to answer the client’s
questions an attorney was admonished for
violating Rule 1.4.

PRIVATE REPRIMANDS

1. An attorney was privately repri-
manded for violating DR6-101-(A)(3) for
neglecting a legal matter by failing to file a
divorce complaint for a period of seven
months after being retained and then failing
to timely serve the complaint once it had
been filed.

2. For failing to file a divorce complaint
for seven months and then failing to file the
divorce complaint for an additional two
months after the client paid filing fees and
for failing to timely serve the client’s spouse
with the divorce complaint, an attorney was
privately reprimanded for violating
DR6-101(A)3).

DISBARMENTS

Robert Ryberg was ordered disbarred
from the practice of law in the State of Utah
by the Utah Supreme Court effective Oc-
tober 3, 1988, for violating the following
disciplinary rules: DR1-102(A)(4) (en-
gaging in conduct involving fraud, dis-
honesty, deceit or misrepresentation);
DR2-106(A) (charging or collecting illegal
or clearly excessive fee); DR6-101(A)(2)
(handling a matter without preparation ade-
quate in the circumstances); DR6-101(A)(3)
(neglecting a legal matter entrusted to him);
DR1-102(A)(3) (engaging in illegal conduct
involving moral turpitude); DR9-102(B)(3)
(failing to maintain complete records of all
funds, securities, and other properties of a
client coming into the possession of a law-
yer and rendering appropriate accounts to
his clients regarding them and by receiving
money from a client in the course of pro-
fessional business and failing to pay or de-
liver the same to the person entitled to it
within a reasonable time); Rule 2, Section
4(1) conviction of a felony involving moral
turpitude.

ETHICS OPINION NO. 90

After receiving many thoughtful com-
ments from members of the Bar, the Board
of Bar Commissioners at its Commission
Meeting on September 23, 1988, voted to
adopt Ethics Opinion No. 90 as follows:
Surreptitious tape recordings by attorneys of
conversations is not unethical.

The Board of Bar Commissioners appre-
ciated the input by the members of the Bar in
this matter.
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ADMONITIONS
1. An attorney was admonished for fail-:
ing to clarify the scope of his attorney/client
relationship at the outset of representation in
violation of DR 6-101(A)(3) and Rule 1.4,
The Panel suggested that in the future the

"tion in writing at the outset.
2. An attorney . was admonished for fall-
ting to: provide a-timely accounting for

The neglect ‘however, was mitigated by the
'attorney s prompt and complete response to
:the d1sc1p1me process :

PRIVAT E REPRIMAND
' l An attorney was privately repri-
‘manded for neglecting 4 collection matter

lating Rule 1. Aa) for. falling to return the
client’s numerous phone calls or updatmg
the client on the status of the case. The
:sanction was aggravated by the attorney s
fnonresponsweness to the disciplinary pro-

" mitigation,

manded for violating the following rules:

gwrth reasonable diligence; (b) Rule 1.13(b)
by, failing to refund the unused portion of his
retainer; (c) Rule 1.14 for failing to return

| the client’s file after the attorney had been‘
'dismissed and (d) Rule 8. .1(b) for the attor-

attomey clarity the scope of his representa- :

money received on behalf of a client in
violation of Rule 1.14(d). The attorney was |
also admonished for violating Rule 1.13 (b) |
for neglect and lack of response to the cli- -
ent’s numerous requests for status reports.

,during atwo-year time period 1 in violation of :
DR 6 101(A)(3) and Rule 1.3, and for vio-

- coss, though, the attorney’s lack of prior,j
di crplinary misconduct was a factor n

2. An attorney was prlvately reprl-

"(a) Rule 1.3 for failing to file a complaint |
'| and serve three temporary restraining orders | ,
' lating ‘Rule VII(h) of the Procedures  of
: DlSClpllne of the Utal
in 4 patterii of misconduct involving ne-
. glect: Within the past two and a half years, :
 Mr. Smith had been admonished once and

_ney’s nonresponsiveness to the Office of .
Bar Counse Sfrequests for 1nformation con-

stituting a failure to respond to a. lawful
demand for information from a disciplinary

. authority. The sanction was aggravated due ‘[

to. the attorney’s substantial experience in

. .the practice of law and two prior private

reprimands: concerning past misconduct
similar to the:instant action. '

3. An attorney was privately repri-
manded for failing to clearly state and estab-
lish a fee agréement. with his client; in
violation ‘of Rule 1.5(b), and for violating

. Rule 1.14(b)(6) for impropetly withdrawing ,
from a pending matter ‘without prior ap=

proval from the court.
4. An attorney was. privately repri-

manded for violating Rule 1.3 for neglect-
ing to prepare a guardianship order granted -

by the Court for over a year. The sanction
was mitigated by the attorney’s filing of the

| Order after being requested to do so by the
- disciplinary panel:

5./An attorney was, privately repri-

manded for violating Rule 1.3 because the
 attorney had failed to adequately review and
- respond to.a bankruptcy: notice resulting in
 the client being unnecessarily deprived of
- their work vehicle for a period of time. The
sanction was ageravated by the resulting.
. inconvenience to the.client but was miti-
. gated by the attorney’ S admisswn of the |
—wrongdomg .

“ PUBLIC REPRIMAND
1. 0n September 11,
Smith was publicly reprimandec for vio-

tate Bar by engaging

. privately reprimanded three times for ne-
glecting legal matters entrusted to him. The ¢

Discipline Corner

. sanction was aggravated by Mr. Smith’s

substantial experience inthe practice of law,

L SUSPENSIONS .
1.0n September 11, 1989, Gerald Han-
sen was suspended from the practice of law
for six months with: four months stayed

pending successful completion of two

_of his wrongdoing and his w1llmgness to be

1989, David K.

30-day suspensions to be served within one
year following the date of suspension and:
contingent upon successtul completion of a
one-year period of probation. Mr, Hansen
violated Rule 1.4(a), DR 6:101(A)(3); Rule]|
1.3, and Rule 8.4(c) by failing to respond to
his clients’ requests for status reports, re-
fusing to return his clients’. phone calls,

Tailing to file an action within the statutory,

period, and generally engaging in a pattern
of neglect and misconduct. The sanction
was mitigated by Mr. Hansen’s admissions

supetvised by another. attorney
2. On September | 14, 1989, James N

Barber was suspended from the practlce ofr

law for six months with the suspension

‘stayed pending his successful completion of
24 months of probation and his payment of
Testitution tothe involved partles Mr. Bar-

ber violated DR 1-102(A)(4) by misrepre—;
senting his handling of his client’ 's.case and
DR 6-101(A)(3), for neglecting to prepare

| ananswer for his client which, in turn, led to
‘a default judgement. Mr. Barber represent-
‘ed that he would move to set aside the
judgement but neglected to do so, His client
_was then adversely affected by the inactions

of Mr. Barber:  Aggravating factors in-

- cluded Mr. Barbet’s prior disciplinary his-

tory involving matters of neglect and his
substantial experience in the practice of law..

A factor of mitigation was that durmg a
'pCI‘IOd of neglect Mr. Barber was | ex-

periencmg health problems

December 1989
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Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the Office
of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

PUBLIC REPRIMAND

On October 29, 2012, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Gale E. Laser for violation
of Rules 4.4 (Respect for Rights of Third Persons), 8.4(d)
(Misconduct), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
Ms. Laser used her employee, who had access to another law
firm’s computer, to access information and obtain evidence

Ethics Hotline

Fast, free, informal ethics
advice from the Bar.

Monday - Friday
8:00 am - 5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

www.utahbar.org/opc/opc_ethics_hotline.html

\olume 21 Mo, |

about a former client of the firm that violated the rights of the
former client, who was now an opposing party in litigation. Ms.
Laser acted negligently and caused harm to the legal system and
the parties by necessitating the use of court resources to
address the issue.

Mitigating factors:
Ms. Laser took steps to correct system access issues and her behavior.

PUBLIC REPRIMAND

On November 1, 2013, the Honorable Todd M. Shaughnessy,
Third Judicial District Court, entered an Order of Public
Reprimand against Joseph Wrona for violation of Rule 4.3 (a)
(Dealing with Unrepresented Person) of the Rules of
Professional Conduct

In summary:

Mr. Wrona was hired to secure a judgment against an individual
who he had previously represented on an unrelated legal matter.
Mr. Wrona subsequently secured a judgment against his former
client on behalf of the client he was presently representing. The
former client then contacted Mr. Wrona regarding the unrelated
legal matter. Mr. Wrona provided his former client with legal
advice while the former client was adverse to his present client.
Mr. Wrona’s mental state was negligent. There was no injury
caused by his misconduct.

Aggravating factors:
Substantial experience in the practice of law.

PUBLIC REPRIMAND

On October 30, 2013, the Honorable Todd M. Shaughnessy,
Third Judicial District Court, entered an Order of Discipline:
Public Reprimand against James H. Deans for violation of Rule



http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/
http://www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/eaoc-rules-of-governance/
http://www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/

1.15(a) (Safekeeping Property), Rule 1.15(b) (Safekeeping
Property), Rule 1.15(c) (Safekeeping Property), and Rule
8.1(b) (Bar Admission and Disciplinary Matters) of the Rules of
Professional Conduct.

In summary:

Mr. Deans deposited monies into his attorney trust account. Mr.
Deans wrote two checks to be paid from his trust account
before the deposit was available and there were insufficient
funds in the account to cover the checks, causing his account to
be overdrawn.

The Office of Professional Conduct (“OPC”) received two
notices of insufficient funds (“NSF”) from Bank of Utah
regarding Mr. Deans’ attorney trust account. The Office of
Professional Conduct sent Mr. Deans a request for a written
response and documentation supporting his explanation of the
NSFs. Mr. Deans did not respond to the OPC’s request for
written response.

The OPC served Mr. Deans with a Notice of Informal Complaint
for each NSE, requiring him to respond in writing to the
Complaints within twenty days pursuant to Rule 14-510(a) (5)
of the Rules of Lawyer Discipline & Disability. Mr. Deans did not
respond to the Notices of Informal Complaints.

Mr. Deans did not have proper accounting procedures in

place. Mr. Deans failed to respond to the OPC’s lawful demands
for information.
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RECIPROCAL DISCIPLINE
On October 11, 2013, the Honorable Kate A. Toomey, Third
Judicial District Court, entered an Order of Discipline: Public

Reprimand against Laura J. Edwards for violating Rule 1.15(a)
(Safekeeping Property) of the Rule of Professional Conduct.

Ms. Edwards is 2 member of the Utah State Bar and is also
licensed to practice law in Arizona. The Supreme Court of
Arizona issued a Final Judgment and Order reprimanding Ms.
Edwards for her conduct in violation of the Arizona Rules of
Professional Conduct. An Order was entered in Utah based upon
the discipline order in Arizona.

In summary:

Ms. Edwards did not have proper accounting procedures in
place and wrote a check on her client trust account without
sufficient funds in the account to cover the check. The check
was returned by the bank and an insufficient funds notice was
sent to the Arizona State Bar. No client funds were used to
rectify the shortages and she took efforts to account for the
errors, correct the errors and implement procedures to ensure
that the errors will not recur.

VghBard O U RN AL 59


mailto:sctdaniels%40aol.com?subject=Utah%20Bar%20Journal%20ad

Attorney Discipline

UTAH STATE BAR ETHICS HOTLINE

eaoc-rules-of-governance/.

Call the Bar’s Ethics Hotline at (801) 531-9110 Monday through Friday from 8:00 a.m. to 5:00 p.m. for fast, informal ethics
advice. Leave a detailed message describing the problem and within a twenty-four-hour workday period, a lawyer from the
Office of Professional Conduct will give you ethical help about small everyday matters and larger complex issues.

More information about the Bar’s Ethics Hotline may be found at www.utahbar.org/opc/office-of-professional-conduct-ethics-hotline/.
Information about the formal Ethics Advisory Opinion process can be found at www.utahbar.org/opc/bar-committee-ethics-advisory-opinions/

PUBLIC REPRIMAND

On July 11, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Public Reprimand against Derek J. Barclay for
violation of Rules 3.3(a) (Candor Toward the Tribunal) and
8.4(c) (Misconduct) of the Rules of Professional Conduct.

In summary:

Mr. Barclay is an employee of a law firm. In the course of a
litigation matter, Mr. Barclay was instructed to obtain an affidavit
from an employee of a client. The affidavit was to be included in
a reply memorandum that was due shortly. Mr. Barclay prepared
and sent a draft of the affidavit. On the afternoon of the due date
of the affidavit, Mr. Barclay still had not received a signed copy
of the affidavit. After trying to reach the affiant at her office and
on her cell phone, Mr. Barclay talked to the owner of the firm,
who stated that the affiant would sign the affidavit. By 5:00 pm

that day, Mr. Barclay had not heard from the affiant. Mr. Barclay
signed the affiant’s name to the affidavit, and had the signature
notarized by a notary at the firm. He then filed the affidavit with
the court. The next day, the affiant called Mr. Barclay and indicated
that her supervisor had some concern about statements in the
affidavit, and she would not be able to sign it until her supervisor
spoke to someone at the firm. Two weeks later, the client learned
that the affidavit had been filed with the court. She sent several
emails to the firm, asking them to strike the affidavit and inform
the court what had happened. Mr. Barclay did not attempt to
strike the affidavit or inform the court at that time. Mr. Barclay
later admitted to the court that he had forged the affiant’s
signature. Mr. Barclay’s mental state was negligent. There was
injury to the client in that she had to retain legal counsel to
address the situation and there was injury to the legal system
and the profession because it undermines the integrity of the
courts when an officer of the court submits a forged affidavit

VshBard O U R N AL
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upon which he knows the court will rely.

Mitigating factors:
No prior record of discipline; no selfish motive; and remorse.

PUBLIC REPRIMAND

On June 5, 2013, the Chair of the Ethics and Discipline Committee
of the Utah Supreme Court entered an Order of Discipline:
Public Reprimand against Raymond N. Malouf for violation of
Rules 1.1 (Competence), 3.1 (Meritorious Claims), and 8.4(a)
(Misconduct) of the Rules of Professional Conduct.

In summary:

A man was living in 2 home owned by his parents. The man’s
girlfriend’s mother alleged that she loaned him money. Mr. Malouf,
on behalf of the girlfriend’s mother, filed a lawsuit against the
man and his parents in an effort to collect the money that had
been loaned to the man. Mr. Malouf filed a Notice of Lis
Pendens against the home owned by the man’s parents. At no
point did the man ever have a legal interest in the home. The

court concluded that the claims were not warranted by existing
law, and were without merit and not asserted in good faith, and
that the lien on the property was illegal and invalid. Mr. Malouf’s
behavior was generally negligent. There was injury to the
parents in that they spent time and money dealing with the
lawsuit. They also had a cloud on the title that kept them from
doing anything with the property. There was harm to the system
because of the time spent on litigating issues without merit.

ADMONITION

On June 1, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
4.2(a) (Communication with Persons Represented by Counsel)
of the Rules of Professional Conduct.

In summary:

An attorney representing a client in a dispute sent opposing
counsel a letter indicating the representation. Opposing
counsel, who was a Utah attorney, responded to the email the

801-531-9110

Fast, free, informal

ethics advice
from the Bar.

Ethics Hotline

Monday-Friday | 8:00 am-5:00 pm

For more information about the Bar’s Ethics Hotline, please visit

utahbar.org/opc/office-of-professional-conduct-ethics-hotline/




same day. Even though the opposing counsel was licensed in
Utah, the attorney sent an email indicating that the attorney had
discovered that opposing counsel was not a licensed Utah
attorney and that the attorney intended to delete opposing
counsel’s previous email without reading it and delete any
future emails the attorney received without reading them.
According to opposing counsel’s notarized statement, opposing
counsel responded to the Utah attorney’s email the same day
and provided the Utah attorney the opposing counsel’s Utah Bar
number. Even so, the attorney directly contacted opposing
counsel’s client regarding the possibility of settling the dispute.
The attorney admitted that the attorney contacted the client
when the attorney knew that the client was represented by
counsel. The Utah attorney’s mental state was negligent. There
was little or no injury caused by the Rule violation.

ADMONITION

On May 20, 2013, the Chair of the Ethics and Discipline
Committee of the Utah Supreme Court entered an Order of
Discipline: Admonition against an attorney for violation of Rules
3.1 (Diligence) of the Rules of Professional Conduct.

In summary:

The attorney represented five defendants in a civil case. On the
first day of trial, the attorney informed the court that the
attorney had a separate matter set before another judge. The
attorney left the courtroom to go deal with that matter. The
attorney indicated that an attorney representing one of the other
defendants would cover for the attorney in the trial. The other
attorney was not co-counsel with the attorney. The attorney
returned to the courtroom about an hour later, but then left
again late in the afternoon and did not return that day. The
attorney never asked the court for permission to leave the trial.
The next day, the attorney was late for the trial, because the
attorney had been in another courtroom on another matter.
Between the first and second day of the trial, the attorney
missed over three hours of court time. Later, the trial court
entered an Order finding that the attorney developed a course of
misconduct during the trial. The trial court found the attorney
in contempt of court for the attorney’s actions. The sanction was
30-days in jail, which was suspended on the condition that the
attorney pay a fine. The attorney’s mental state was negligent.
There was little or no injury given that the defendants’ interests
were aligned and the attorney’s clients had no defenses that
were distinct from the other defendants.

Mitigating factors:

Absence of dishonesty or selfish motive; good faith effort to make
restitution and rectify the consequences of the attorney’s conduct;
imposition of other penalties and sanctions; and remorse.

RESIGNATION WITH DISCIPLINE PENDING

On July 10, 2013, the Utah Supreme Court entered an Order
Accepting Resignation with Discipline Pending concerning
James B. Belshe for violation of Rule 8.4(c) (Misconduct) of
the Rules of Professional Conduct.

In summary:

While working for a law firm, Mr. Belshe submitted reimbursement
requests for travel expenses purportedly related to meetings with
clients. However, Mr. Belshe did not meet with clients and was
actually billing the clients for personal travel. While working for
another law firm, Mr. Belshe caused a settlement check to be
paid directly to the client, rather than the firm, and then directed
the client to pay an expert fee to a consulting company that was
owned by Mr. Belshe. Mr. Belshe improperly received funds to
which he was not entitled and which belonged to the firm.

Low-Expense Annuities

Long Term Care

Lifetime Life Insurance

CONTACT US FOR A QUOTE

801.915.5900
scott@buieinsure.com

801.414.1293
6440 S. Wasatch Blvd. Suite 150

Salt Lake City, UT 84121

801.699.7468 801.273.1622
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Discipline Corner

ADMONITIONS

1. On May 6, 1993, a Screening Panel
of the Ethics and Diseipline Committee of
the Utah State Bar voted to admonish an
attorney for the attorney’s failure to prop-
erly supervise a legal assistant who
contacted a Creditor and stated that the
attorney represented certain parties, had
filed a Chapter 13 Bankruptcy on their
behalf, and the Creditor should not expect
to receive the next payment due. The
information given was incorrect and the
Screening Panel found that the lack of
supervision by the attorney was the cause.

2. An attorney was admonished by a
Screening Panel pursuant to Rule VII(f) of
the Procedures of Discipline for violating
Rule 1.5(c), FEES. The attorney initially
entered into a written hourly fee agree-
ment to represent the client in a civil
action, Subsequently, due to the client’s
failure to remain current with the monthly
statements, the attorney had a telephone
discussion with the client, purporting to
change the fee agreement to include an
additional 15% contingency fee. The attor-
ney detailed the proposed change in a
letter to the client soliciting the client’s
acknowledgement. The client did not
respond. Upon settlement of the case, the
attorney, in addition to the hourly fees,
deducted 15% from the settlement pro-
ceeds. The client disputed the additional
attorney fees, denied having had any dis-
cussion with the attorney regarding the
change in the fee structure and reported
the matter to the Bar.

PRIVATE REPRIMANDS

3. On June 1, 1993, the Board of Bar
Commissioners approved a Discipline by
Consent which Privately Reprimanded an
attorney for violating Rules 1.2(a), SCOPE
OF REPRESENTATION, 1.3, COMMU-
NICATION, 1.4(a), COMMUNICATION,
1.13(b), SAFEKEEPING OF PROP-
ERTY, and Rule 8.4(d), MISCONDUCT.

In or about August 1990, an attorney
was retained to obtain child and spousal
support on behalf of a client who was sep-
arated from her husband. Between
November 1990, and April 1991, the attor-

ney failed to provide any assistance to the
client even though she was in dire financial
circumstances. In April 1990, the attorney
failed to file an objection to an Order to
Show Cause as to why the client’s case
should not be dismissed for failure to prose-
cute. This ultimately led to a reduction in
the amount of support due the client.
Between November 1990 and April 1991,
the attorney failed to keep the client
informed as to the status of the case and to
respond to requests for information. Subse-
quently, the attorney failed to take timely
action to prevent the client’s husband from
liquidating marital property. The attorney
also lost evidence entrusted to the attorney
by the client. During this period of time the
attorney was not receiving any fees. How-
ever, instead of withdrawing as counsel the
attorney limited the quality and quantity of
services to the detriment of the client.

4. On April 30, 1993, the Board of Bar
Commissioners upheld the decision of a
Screening Panel of the Ethics and Disci-
pline Committee privately reprimanding an
attorney for violating Rule 4.4, RESPECT
FOR RIGHTS OF THIRD PERSONS. The
attorney violated this Rule by writing to the
ecclesiastical authorities of opposing coun-
sel’s church wherein the attorney suggested
opposing counsel was violating the tenets of
his faith by representing a client who would
not willingly pay child support.

5. On April 30, 1993, the Board of Bar
Commissioners upheld the decisions of a
Screening Panel privately reprimanding an
attorney for violating Rule 1.3, DILIGENCE,
and Rule 1.4(a), COMMUNICATION, by
undertaking to represent clients in a
bankruptcy case and failing, thereafter, to
provide any meaningful legal services for a
period of thirteen months at which time the
services were terminated by the clients.
Additionally, the attorney failed to keep the
clients informed as to the status of their case.

6. On April 30, 1993, an attorney was
privately reprimanded pursuant to the terms
of a Discipline by Consent for violating
Rule 1.3, DILIGENCE. The attorney failed
to calendar a follow-up date with the clients
who were to furnish information with which
to respond to pending discovery requests. A
timely response to discovery was not sub-
mitted. Subsequently, a summary judgment
was entered against the attorney’s clients,

not on the basis of the attorney’s failure to
timely file a response to requests for dis-

covery, but rather the inadequate nature of

some of the responses and the attorney’s

failure to designate experts. The inadequate

responses were the consequence of failing

to diligently seek the information neces- |
sary to adequately respond to discovery.

7. An attorney was privately repri-
manded by a Screening Panel on June
24, 1993, for violating Rules 8.4(c) MIS-
REPRESENTATION and 8.4(d),
MISCONDUCT. On or about July 16,
1991, the attorney subpoenaed an expert
witness to testify on behalf of the attor-
ney’s client at a deposition on July 17,
1991. The expert was retained to conduct
a child custody evaluation. Previously, the
attorney had sent the witness a letter
agreeing to pay the witness for the extra
time that had been involved in two previ-
ously postponed depositions and the time
to be expended at the deposition on July
17, 1991. The expert witness complied
with the attorney’s request to send copies
of the materials to designated people.

The witness contacted the attorney sev-
eral times about the bill and the attorney
did not dispute that the payment was
owed. The expert witness routinely works
with attorneys and the court in child cus-
tody matters and testified that, if the
attorney’s attitude was to prevail, expert
witnesses would not testify when asked. In
mitigation, the attorney paid restitution
within the time designated by the Screen-
ing Panel to avoid a formal complaint. In
aggravation, the attorney received the ser-
vice and represented in writing that
payment would be made. The witness’
allegations were factually documented and
the witness had a right to expect compen-
sation unless some other arrangement was
clearly made by counsel.

8. An attorney was privately repri-
manded on June 24, 1993, by a Screening
Panel for violating Rule 1.4(a), COMMU-
NICATION. On or about March 12, 1992,
the attorney was retained to represent the
client in a divorce action. The attorney
failed to answer several phone calls and
several letters from the client between
March 12, 1992 and June 29, 1992, The
attorney continued to send billing informa-
tion and letters regarding court
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appearances to the wrong address from
March 29, 1992 through June 15, 1992,
even though a correct address had been
provided on three occasions.

The client appeared in court on June
29, 1992 without the attorney because the
attorney had been called out of town. The
judge granted the default divorce and
signed the Decree of Divorce on June 29,
1992 even though the attorney was not
present. The client did not receive a letter
from the attorney explaining that a contin-
uance was necessary until several days
after the Decree of Divorce was signed,
even though the letter was dated June 25,
1992. The Screening Panel found that
thete were no mitigating facts. In aggrava-
tion, the Screening Panel found the
attorney’s failure to effectively communi-
cate the need to continue the hearing
caused great distress to the client which
could have been avoided.

PUBLIC REPRIMAND

9. On June 28, 1993, Anthony M.
Thurber was publicly reprimanded by the
Utah Supreme Court pursuant to a Disci-
pline by Consent for violating Rule 1.4,
COMMUNICATION. The basis of this
action was that on May 11, 1990, Mr.
Thurber settled his client’s personal injury
case in the amount of $50,000.00. On or
about June 7, 1990, Mr. Thurber executed
the settlement documents on behalf of his
client. Prior to executing the settlement
documents Mr. Thurber failed to commu-
nicate with his client to confirm that she
had 1n fact executed a Power of Attorney
to facilitate the settlement. The client dis-
agreed with the net recovery and initially
refused to accept her share of the settle-
ment proceedings.

10. On June 28, 1993, Donn E. Cassity
was publicly reprimanded by the Supreme
Court for violating Rules 1.5(a) FEES,
Rule 1.3, DILIGENCE, Rule 1.4(b),
COMMUNICATION, and Rule 5.3(a),
SUPERVISION OF NONLAWYER
-ASSISTANTS. This was done pursuant to
a Discipline by Consent which resolved
two Formal Complaints. In the matter
involving the fee violation, Mr. Cassity
was retained by the seller of real property
to resolve a dispute with the purchaser.
During the course of that representation
Respondent included $4,100.00 in fees

by the seller. He also generated additional

fees to the seller in the amount of
$11,713.88 to collect on an ontstanding debt
to the seller in the amount of $1,990.00.

In the case involving the failure to super-
vise nonlawyer assistants, Mr. Cassity
permitted a paralegal in his office to meet
with a client and provide advice to the client
regarding the differences between Chapter 7
and Chapter 13 bankruptcies. This resulted
in an election being made as to which Chap-
ter to file without the benefit of advice from
an attorney. Thereafter, Mr. Cassity did not
meet with or explain to the client his rights
under the various bankruptcy chapters prior
to the filing of the petition. Further, there
was inadequate communication between
Mr. Cassity and the client which resulted in
the client failing to obtain proof of insur-
ance on his automobile. This resulted in the
loss of the automobile in the bankruptcy
proceedings. Inadequate communication
and lack of diligence were also exhibited
when Mr. Cassity sent the client to attend a
hearing by himself on a Motion to Lift the
Automatic Stay. The client could not find
the location of the hearing and, therefore,
the hearing was not attended by either Mr.
Cassity or his client and the Automatic Stay
was lifted. Thereafter, Mr. Cassity
attempted to regain his client’s automobile
but was not successful.

SUSPENSIONS/SUPERVISED
PROBATIONS
11. On June 29, 1993, the Utah Supreme
Court entered two orders placing Evan
Hurst on suspension for one (1) year each,
to run consecutively. The suspensions were
stayed so long as Mr. Hurst satisfactorily
completed supervised probation for two
periods of one (1) year each to run concur-

| rently. The discipline was imposed for

violating Rule 1.3 DILIGENCE, 1.4(a)
COMMUNICATION and 8.1(b) BAR
ADMISSION AND DISCIPLINARY MAT-
TERS. In both instances, Mr, Hurst failed to
perform any meaningful services on behalf
of the clients after having been retained to
represent them and having been paid a fee.
He further failed to respond to requests for
information by the clients, failed to keep
them informed as to the status of their cases

| and failed to respond to requests for infor-

mation from the Office of Bar Counsel.
12. On June 28, 1993, Steven R. Anger-
bauer was suspended from the practice of

that had already been paid to Respondent [ 1aw for violating Rule 8.4(b), MISCON-

| DUCT, for a period of 6 months followed

Auguist/September 1993

by supervised probation for one year pur-
suant to the terms of a Discipline by Consent.
The basis of this action was the issuing of
a sizable bad check. The check was not
associated with the practice of law or
client funds and the conduct did not
involve moral turpitude.

13. On June 28, 1993, attorney John M.
Bybee entered into a Discipline by Consent
with the Office of Bar Counsel agreeing to
a nine (9) month suspension starting Octo-
ber 1, 1993, for violating Rules 1.3,
DILIGENCE; 1.13(c), SAFEKEEPING
PROPERTY; and 8.4(c), MISCONDUCT
related to representing a client in a custody
dispute and personal injury action pending
in the State of California. Mr. Bybee
accepted representation in late April 1992
knowing that a hearing had been sched-
uled for May 5, 1992. Thereafter, he
attempted, unsuccessfully, to continue the
hearing. Notwithstanding his failure to

obtain a continuance, he failed to appear at
the custody hearing which resulted in a |

change of custody from Mr. Bybee’s client
to the opposing party. Subsequently, the
client retained local counsel in California

and was able to regain custody. Six (6) |

months of Mr. Bybee’s suspension shall |

be stayed upon his successful completion

of an actual three (3) months suspension. |
Upon his reinstatement, Mr. Bybee shall |
be placed on a two (2) year supervised |

probation, shall pay the registration fee
and successfully complete the six (6) hour

Utah State Bar Ethics School and make |

restitution in the amount of $276.92 to his
former client. In the event that Mr. Bybee
violates any of the terms of his Suspen-

sion/Probation or any of the Rules of |

Professional Conduct, he shall serve the
entire period of his suspension.
14. On June 28, 1993, attorney D.

Richard Smith entered into a Discipline by |
Consent with the Office of Bar Counsel |

agreeing to a six (6) months and one (1)
day suspension starting August 1, 1993 for

violating Rules 1.1, COMPETENCE:; 1.2(a), |

SCOPE OF REPRESENTATION; 1.3,
DILIGENCE; 1.4(a), COMMUNICATION;

1.5(c), FEES; 1.14(d), DECLINING OR |
TERMINATING REPRESENTATION; |

5.3(c), RESPONSIBILITIES REGARD-

ING NONLAWYER ASSISTANTS; 8.1, |

BAR ADMISSIONS AND DISCI-
PLINARY MATTERS; and 8.4(a, b, & c),
MISCONDUCT. Four (4) months and one
(1) day of Mr. Smith’s suspension shall be
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stayed upon his successful completion of
two (2) months suspension. Thereafter,
Mr. Smith shall be placed on a one (1)
yedr supervised probation consecutive to
his supervised probation in a prior disci-

plinary matter. Mr. Smith is also required

to pay the registration fee and successfully
complete the six (6) hour Utah State Bar
Ethics School. In mitigation, the Office of
Bar Counsel considered Mr. Smith’s deci-
sion to sever all affiliation with the law
firm of Morris & Morris. In the event that
Mr. Smith violates any of the terms of his
Suspension/Probation or any of the Rules
of Professional Conduct, he shall serve the
entire period of his suspension.

15. On June 28, 1993, attorney Dean H.

| Becker entered into a Discipline by Con-
| sent with the Office of Bar Counsel and
| was placed on a one (1) year suspension

starting August 1, 1993, for viclating
Rules 1.1. COMPETENCE; 1.3, DILI-
GENCE; 1.4, COMMUNICATION;
1.13(b), SAFEKEEPING PROPERTY;
1.14(d), DECLINING OR TERMINAT-
ING REPRESENTATION: 3.2,
EXPEDITING LITIGATION; 8.1(b), BAR
ADMISSIONS AND DISCIPLINARY
MATTERS; and 8.4(c) MISCONDUCT.
In one of the legal matters entrusted to Mr.
Becker, he failed to file a complaint or
engage in negotiations with the opposing
party on behalf of his client for nearly
three (3) years. Notwithstanding said fail-

| ure, Mr. Becker continued to misrepresent

to his client that he was engaged in ongo-
ing negotiation with the opposing party’s
insurance carrier and had received offers
of settlement. In another matter, Mr.
Becker was retained in 1988 to defend a
client in a civil dispute. After filing an
answer and a counterclaim, he failed to
pursue his client’s counterclaim and the
matter was ultimately dismissed for failure
to prosecute. Mr. Becker also neglected to
complete a will and trust for which he was
retained in November of 1991. Nine (9)
months of Mr. Becker’s suspension shall
be stayed upon his successful completion
of an actual sixty (60) day suspension,
Thereafter, Mr. Becker shall be placed on
a two (2) year supervised probation and
shall make restitution of $3,802.50 to four
of his former clients, submit to a binding
fee arbitration with another former client,
pay the registration fee and successfuily
complete the six (6) hour Utah State Bar
Ethics School. In the event that Mr.

Becker violates any of the terms of his Sus-
pension/ Probation or any of the Rules of
Professional Conduct, he shall serve the
entire period of his suspension.

16. On June 28, 1993, attorney Aric
Cramer entered into a Discipline by Con-
sent with the Office of Bar Counsel and was
given a ninety (90) day suspension for vio-
lating Rules 1.1, COMPETENCE; 1.4,
COMMUNICATION; and 1.13(b), SAFE-
KEEPING PROPERTY in representing two
clients in bankruptcy proceedings. Mr.
Cramer filed two Chapter 13 petitions with-
out meeting with the clients and
establishing an attorney-client relationship.
Thereafter, he failed to appear at the credi-

tor’s meetings resulting in the dismissal of |
the petitions. After the dismissal, Mr, |

Cramer prepared and filed for the second
time two (2) Chapter 13 petitions which he
knew or should have known could not be
confirmed, considering the totality of his
clients’ circumstances. Upon denial of the
petitions and the trustee’s return of the
clients’ funds, Mr, Cramer endorsed the
checks by signing the clients’ names pur-
suant to a power of attorney which he
obtained without disclosing to the client the
significance and the consequences of the
same. Thereafter, Mr. Cramer negotiated
the checks and kept the funds as his fees.
Mr. Cramer’s suspension was stayed and he
was placed on a two (2) year supervised
probation, ordered to pay $1,800.00 in resti-
tution to his former clients, pay the
registration fee and successfully complete
the six (6) hour Utah State Bar Ethics
School. In the event that Mr. Cramer vio-
lates any of the terms of his Suspension/
Probation or any of the Rules of Profes-
sional Conduct, he shall serve the entire
period of his suspension.

17. Clayne I. Corey was placed on
interim suspension from the practice of law
on December 28, 1992. On June 29, 1993,
pursuant to the terms of a Discipline by
Consent, his interim suspension was
extended to October 1, 1993. As a condition
precedent to reinstatement Mr. Corey must
make restitution of unearned fees to twelve
clients. Upon being reinstated to practice
law he will be placed on supervised proba-
tion for one year. Further, any future
violations of the Rules of Professional Con-
duct will result in his suspension from the
practice of law for the remainder of the pro-
bationary period. This action was taken for
violating Rule 1.3, DILIGENCE, Rule

1.4(a), COMMUNICATION, Rule 1.5(a),
FEES, and Rule 1.13(b), SAFEKEEPING
PROPERTY by accepting fees from
clients and failing, thereafter, to provide
any meaningful legal services.

18. On May 24, 1993, the Utah
Supreme Court granted attorney C.
DeMont Judd’s Petition for Suspension for
Disability disposing of certain formal and
informal discipline matters against Mr.
Judd. Mr. Judd will not be eligible for

readmission until June of 1998, and then |
only upon a showing of his recovery from |

his disabilities.

RESIGNATION WITH

DISCIPLINE PENDING
19. On June 28, 1993, attorney Lorin
Pace Resigned with Discipline Pending
under Rule VII(k), and agreed to refrain
from the practice of law for a minimum of
five (5) years for violating Rules 1.3,
DILIGENCE; 1.4(a), COMMUNICA-
TION; 1.13(b), SAFEKEEPING
PROPERTY: 1.14(d), DECLINING OR
TERMINATING REPRESENTATION;
and 8.1(b), BAR ADMISSION, in repre-
senting two clients in a contract dispute
and a probate matter. In the case involving

a contract dispute, Mr. Pace failed to file a |

response to a motion for summary judg-
ment which resulted in a judgment being
entered against his client. As a condition
precedent to his readmission, Mr, Pace is
required to make restitution to his former
client. In the probate matter, Mr. Pace col-
lected the proceeds of a $60,000.00 life
insurance policy and deducted approxi-
mately $26,000.00 as costs and fees.
Further, he failed to deliver to his client
the balance of the life insurance policy for
over two (2) years. In addition, Mr. Pace
was unable to locate and return to his
client some original documents given to

him during the course of his representa- |

tion. In mitigation Mr. Pace has agreed to
submit to a binding fee arbitration. The
Board of Bar Commissioners considered
Mr. Pace’s long record of service (28
years) to the organized Bar and the
injuries he sustained in a fall in 1990
which continues to interfere with his abil-
ity to practice law.
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DISBARMENTS

El Ray F. Baird was disbarred pursuant
to stipulation on June 16, 1992, for contin-
uing to practice law in violation of a
previous Order of Discipline entered by
the Supreme Court on November 6, 1991.
The evidence submitted in support of a
Motion for Order to Show Cause substan-
tiated that Respondent continued to
represent his clients in a personal injury
case and in bankruptcy cases following his
suspension. In each instance he failed to
notify his clients he had been suspended,
accepted new clients following his suspen-
sion and collected or attempted to collect
legal fees. Additionally, he failed to com-
ply with Rule XVIII(a) of the Procedures
of Discipline of the Utah State Bar which
requires that within 20 days of the effec-
tive date of his suspension he notify his
clients of his suspension, return client files
and within 40 days of his suspension file
proof of compliance with this Rule with
the Supreme Court.

Jay W. Fitt was disbarred by the Utah
Supreme Court on June 25, 1992, for vio-
lating Rule 1.3, (Diligence), Rule 1.4,
(Communication), Rule 1.5(a), (Fees),
Rule 1.13(b), (Safekeeping of Property),
and Rule 8.4(c), (Misconduct), of the
Rules of Professional Conduct. These vio-
lations stemmed from accepting fees from
clients to represent them in criminal mat-
ters and, thereafter, providing no legal
services. On September 24, 1990, he
accepted $2,500.00 to represent a client in
his appeal of drug related charges but did
not file the appeal. [n October 1989, Mr.
Fitt accepted $25,000.00 from the parents
of an inmate in the Utah State prison. No
meaningful legal services were provided.
On August 1, 1990, Mr. Fitt accepted a fee
of $20,000.00 to represent another pris-
oner in Utah State Prison seeking to have
his conviction overturned. In this instance
$5,000.00 was to be kept as a retainer and
the balance of the funds were to be placed
| in Mr. Fitt’s trust account and withdrawn
upon consent of the client as legal services
were provided. Mr. Fitt failed to deposit
the money in the trust account and per-
formed no legal services. Mr. Fitt has been
| ordered to make restitution to these clients
| as a condition precedent to readmission to
the Bar.

SUSPENSIONS

On May 19, 1992, the Supreme Court
entered an Order suspending John R.
Bucher from the practice of law for a mini-
mum period of 6 months and 1 day pursuant
to Rule XIX, SUSPENSION FOR DIS-
ABILITY, of the Procedures of Discipline
of the Utah State Bar. This Order was
entered pursuant to Discipline by Consent
wherein Mr. Bucher stipulated to this action
in settlement of the complaints, described
hereinafter, which charged that he violated
Rules 1.3, (Diligence), Rule 1.7, (Conflict
of Interest), Rule 1.13(b), (Safekeeping of
Property), Rule 1.14, (Declining or Termi-
nation Representation), and Rule 8.4(c)
{Misconduct).

Case number 1 involved the allegation
that upon learning that he had a conflict of
interest in a domestic relations matter, he
failed to withdraw from the case or take
action to adequately protect the client’s
interests including returning the client file
and arranging for new permanent counsel.
Consequently, counsel failed to appear on
behalf of the client at a Show Cause hearing
which operated to the detriment of the
client. Additionally, when the client
requested return of the unearned attorney’s
fees they were not then available having not
been separately maintained and preserved as
required by Rule 1.13.

Case number 2 alleged improprieties
involving the use of his trust account and
involved a situation wherein Respondent
placed funds in his account in connection
with the sale of a client’s personal property
stemming from a domestic relations matter.
All of the funds were not available when
requested by the client and a full accounting

of the funds was not provided. Respondent |

has since made complete restitution to the
client in the amount of $810.00

Case number 3 involved the representa-
tion of clients in criminal matters who had
interests in conflict with each other. One of
the clients was charged with burglary which
was the means whereby he supported a drug
habit. The other client was a suspected sup-
plier of drugs to Respondent’s other client.
This dual representation prevented Respon-
dent’s first client from entering a plea
bargain which included testimony against
his drug supplier.

Jerald N. Engstrom was placed on indefi-
nite interim suspension by the Supreme

Court on June 25, 1992, pending final dis- |

position of disciplinary action currently
pending against him as a result of his con-
viction on January 31, 1991, in the United
States District Court, District of Utah, of 5
counts of Misapplication of Funds by a
Bank Officer. The conviction arose when
Mz, Engstrom became involved with a
group of people who were forming a cor-
poration to purchase the IML terminal
when that company was in bankruptcy in
1984. Mr. Engstrom had an interest in the
transaction in that it was proposed that he
would be an officer and general counsel in
the new corporation. The purchase was to
be facilitated through the bank where Mr.
Engstrom was employed. Mr. Engstrom
represented to the bankruptcy trustee, as a
representative of the bank, that funds total-
ing $250,000.00 had been deposited in his
bank by the proposed purchasers of the
terminal when in truth and in fact no such
funds were deposited. This ultimately
caused Mr. Engstrom to have to pay
$256,712.67 to the trustee of bank funds
for which no corresponding deposit had
been made. Through other fund manipula-
tions by Mr. Engstrom relating to this
transaction his bank ultimately lost the
sum of $2,081,712.00.

PUBLIC REPRIMANDS

On June 9, 1992, the Supreme Court
entered an Order Publicly Reprimanding
Gary J. Anderson. Mr. Anderson was
charged with violating Rules 1.3 (Dili-
gence) and 1.4(a) (Communication) in that
he was retained in November 1989 by the
Complainant to file and complete an
uncontested divorce. The case was finally
concluded on January 8, 1991 following a
default hearing. Mr. Anderson denied the
allegations of the disciplinary complaint
but his Answer was stricken, default
entered and a sanction imposed for his
failure to respond to discovery requests
filed by Office of Bar Counsel and his fail-
ure to participate in a pre-trial conference.

Arden E. Coombs was publicly repri-
manded for violation of Rule 1.3,
(Diligence), and Rule 1.4(b), (Communi-
cation), of the Rules of Professional
Conduct. On or about June 15, 1988, Mr.
Coombs agreed to represent two clients in
a civil suit which had been filed against
them in the Circuit Court of Weber
County. Mr. Coombs failed to file a timely

Answer to the Complaint resulting in a |

|
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Default Judgment. Mr. Coombs filed a
Motion to Vacate the Judgment but the
motion was denied. Judgment was entered
against his clients in the amount of
$3,724.36.

PRIVATE REPRIMANDS

An attorney was privately reprimanded
and placed on one year supervision by a
Screening Panel for violating Rule 1.13
(Safekeeping of Property) of the Rules of
Professional Conduct. Prior to April 1990,
the attorney was retained to defend the
client in several criminal matters. The
client was ultimately incarcerated. In April
of 1990, the attorney agreed to manage the
financial affairs of the client through the
use of the client’s First Security Bank
ATM card during the incarceration. From
April Through July of 1990 and again
October through December of 1990 the
attorney and individuals under his control
made numerous withdrawals using the
ATM card, failing to provide an account-
ing notwithstanding the client’s repeated
requests. There was conflicting testimony
as to the validity of the document purport-
ing to give the attorney a limited power of
attorney pursuant to which the with-
drawals were made. The attorney kept no
ledger regarding payments made to third
persons on behalf of the client. Should the
attorney fail to comply with the terms and
conditions of the supervision the matter
will be reconsidered by the Screening Panel
for imposition of a formal complaint.

An attorney was privately reprimanded
and ordered to make restitution for violating
Rules 1.3 (Diligence), 1.4 (Communica-
tion) and 1.13(b) (Safekeeping Property)

of the Rules of Professional Conduct of the
Utah State Bar. The attorney was retained in
August 1990 to file a complaint involving a
contract dispute. The attorney researched
the issues and concluded there was no cause
of action. However, he failed to communi-
cate his opinion to the client and failed to
refund the unused portion of the retainer
feés notwithstanding the client’s written
demands.

An attorney received a Private Repri-
mand for violation of Rule 1.3, (Diligence),
and Rule 1.13(b), (Safekeeping of Prop-
erty), of the Rules of Professional Conduct.
The attorney was retained on or about Jan-
vary, 1990, to represent a client in a
bankruptcy matter. Respondent failed to
inform a collection agency of the filing of
the petition for bankruptcy which resulted
in garnishment of the client’s payroll check.
Additionally, the attorney deposited
$944.75 belonging to the client into a trust
account on or about October 18, 1990, and
failed to deliver the funds to the client until
on or about January 3, 1992.

An attorney received a Private Repri-
mand and agreed to make restitution to the
client in the amount of $7,000.00 for viola-
tion of Cannon 6, DR-6-101(A) (3),
(Diligence), and Rule 1.4(a) (b), (Commu-
nication), of the Rules of Professional
Conduct. The client retained the attorney in
August, 1981 to pursue a wrongful death
claim arising out of the death of her hus-
band. During the course of this
representation the attorney entered into
negotiations with the client to purchase cer-
tain real property from the client. The
attorney drafted the Real Estate Purchase
contract which provided for brokerage com-

missions and attorney’s fees both of which
were to be paid to the attorney. The attor-
ney never disclosed to the client that the
attorney would be paid both fees.

ADMONITIONS

An attorney was admonished for lack
of diligence (Rule 1.3) in failing to obtain
a timely judgment. The attorney was
retained on or about February 21, 1991 to
represent a client in a collection matter.
The attorney filed the complaint on April
2, 1991, and a default was requested in
June, 1991, but not signed by the judge
because it contained a request for attor-
ney’s fees. The attorney delayed filing the
Amended Default, deleting the request for
attorney’s fees, until October 8, 1991. On
October 21, 1991 the attorney misrepre-
sented to his client that he had obtained a
Writ of Execution and had delivered it to a
Constable. In fact, the Writ was not
obtained until December 30, 1991 and
delivered to the constable on December
26, 1991, lacking proper execution. The
delay in serving the Writ permitted the
debtors to move and liquidate their assets.

REINSTATEMENTS
On May 12, 1992, Kenn Martin Hanson
was reinstated by the Supreme Court hav-
ing complied with the terms of his
suspension and Rule XVIII of the Proce-
dures of Discipline.

On May 27, 1992, David K. Smith was |

reinstated by the Supreme Court having
complied with the terms of his suspension
and Rule XVIII of the Procedures of
Discipline.

Appellate Courts
Judicial Nominating
Commission
Applicants Sought

The Board of Bar Commissioners is
seeking applications from Bar members
for the Bar appointments of alternates to
the Appellate Courts Nominating Com-
mission to fill the unexpired terms of
Michael N. Martinez and John Paul
Kennedy, ending August 1, 1994. Alter-
nates would serve in the place of Bar

appointed commissioners, Francis M. Wick-
strom and Peter Stirba, if they were unable
to serve. Bar appointed alternates must be
of different political parties. This nominat-
ing commission is for the Supreme Court
and the Court of Appeals.

Bar members who wish to be considered
for this appointment must submit a letter of
application, including resume and designa-
tion of political affiliation. Applications are
to be mailed to John C. Baldwin, Executive
Director, Utah State Bar, 645 South 200
East #310, Salt Lake City, Utah 84111, and
must be received no later than 5:00 p.m., on
September 1, 1992.

Attorney General
Candidates’ Forum

The Women Lawyers of Utah and the
University of Utah Women’s Law Caucus
will co-sponsor a political forum for the
Attorney General candidates on Thursday,
August 20, 1992. All are welcome to
attend this free event. The forum will be
held in the Governor’s Board Room at the
Utah State Capitol. Refreshments will be
served at 5:30 p.m. Candidate presenta-
tions will begin at 6:00 p.m. with
questions to follow. For more information,
contact Monica Whalen Pace at 532-1234.

August/September 1992
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PRIVATE REPRIMAND

L. An attorney was privately repri-
manded on January 28, 1993, for violating
Rule 1.1, Competence, and Rule 8.1, Bar
Admission and Disciplinary Matters. The
attorney was appointed in Febraoary 1990
to appeal the client’s criminal conviction
for charges of D.U.L, assault on a police
officer, possession of drug paraphernalia
and failure to yield. Shortly thereafter, the
attorney filed the Notice of Appeal but
failed to file a docketing statement. Ulti-
mately, on May 2, 1990, the appeal was
dismissed. On March 4, 1992, the client
filed a Bar Complaint. Initially, the attor-
ney failed to respond to the Bar Counsel’s
request for information. Subsequently, the
| attorney appeared before the Screening
Panel of the Ethics and Discipline com-
mittee and testified to the Committee that
during the representation the client was
extremely abusive. He also had an exten-
sive criminal record which, initially,
caused him to conclude that the appeal
was futile and so instructed the attorney.
Subsequently, he had a change of mind
and instructed the attorney to file a notice
of appeal.

In mitigation, the Committee consid-

attitude which adversely affected the com-
| munijcation between the attorney and the
client, the attorney’s candidness at the
hearing, and his genuine remorse over the
entire incident.

2. An attorney was privately repri-
| manded on January 28, 1993, for violating
Rule 1.1, Competence; Rule 1.2(a), Scope
of Representation; Rule 1.4(a), Communi-
cation; Rule 1.5(a), Fees; and Rule
1.14(d), Declining or Terminating Repre-
sentation. The attorney accepted a $400.00
retainer fee in September of 1991 to repre-
sent a client in a divorce action in which,
due to the opposing party’s prior history of
sexual abuse of children and subsequent

the client. The attorney failed to act upon
the client’s request to obtain a restraining
order, making it necessary for the client to
appear before the Juvenile Court pro se
and obtain a protective order. During the
period September 1991 through February
1992, the attorney failed to communicate
with the client. Further, upon termination

ered the client’s substantial abusive |

conviction therefore, the issues of custody
and visitation were of serious concern to |

of the attorney-client relationship and sub-
stitution of counsel, the attorney failed to
comply with the client’s requests and pro-
vide the client file or a copy thereof to the
client or the sabstitute counsel. Ultimately,
in February of 1992, the matter went to
trial. However, due to the attorney’s failure
to prepare an income declaration or a child

support worksheet pursuant to the Uniform |
Child Support Guidelines the court had a |

difficult time determining the amount of
child support.

In mitigation, the Committee considered
the fact that due to the opposing party’s
criminal conviction and prior stipulation

curtailing any contact with minor children, |

the failure to obtain a restraining order was
in fact a moot issue. Further, the client’s
multiple, daily attempts at contacting the
attorney’s office and her expectation to
receive daily calls in return were unreason-
able. Also, in mitigation the Committee
noted that the attorney is a recovering sub-
stance abuser with multiple personal
problems. In aggravation, the Committee
considered the attorney’s two (2) prior for-
mal complaints in 1988 and 1990 and two
Private Reprimands in 1990.

3. An attorney was privately repri-
manded on January 28, 1993, for violating
Rule 1.3, Diligence; and Rule 1.4(a), Com-
munication. The attorney was retained in
May of 1991 to pursue a claim for property
damages sustained in an automobile acci-
dent in 1989 in which the opposing driver,
an employee of the United States Forest
Service, was cited. On June 12, 1991, the
U.S. Forest Service made an offer of settle-
ment. The attorney failed to convey the
offer to the client until April of 1992. In the
interim, the attorney relocated and failed to
notify the client. The attorney failed to
release the settlement proceeds to the
client until May 27, 1992, subsequent to the
filing of the Bar complaint.

In mitigation, the Committee considered
the fact that the settlement proceeds were
received from the U.S. Forest Service on or
about April 13, 1992, and were disbursed
on or about May 27, 1992, Further, the
Committee considered the attorney’s repre-
sentation that their office was updating its
computer system which will reduce similar
problems in the future. However, the Com-
mittee, in aggravation, considered the
attorney’s lack of concern regarding the
failure to act diligently.

4. An attorney was privately repri-

manded on February 12, 1993, for violat-
ing Rule 1.3, Diligence. The attorney was
retained in January of 1983 to represent

| the client in a divorce action. At the time,
the client agreed to waive five (5) years of |

child support in exchange for the opposing
party’s equity interest in the family home.
Accordingly, the attorney was directed to
prepare an order for the court’s signature
entitling the client to receive child support
commencing in September of 1988. The
attorney failed to do so.

In mitigation, the Committee consid-
ered the lapse of time from 1983 to 1988
and the fact that the attorney ultimately
filed the order which became retroactive
and thus minimized any actual financial
losses to the client. In aggravation, the
Committee considered the attorney’s ini-
tial misrepresentation to the client
claiming the order had been filed.

5. On January 28, 1993, the Board of
Bar Commissioners entered an Order of
Discipline for a Private Reprimand against
an attorney for violating Rule 8.4(d), Con-
duct Prejudicial to the Administration of
Justice, of the Rules of Professional Con-
duct. This stemmed from an incident
where the attorney was representing a
minor in an action in juvenile court. The
court ruled the relief being sought by the
minor and remanded the youth to the cus-
tody of the parents. The attorney, with the
aid of an assistant, took the minor out of
the courthouse through a rear door, placed
the minor in an automobile and drove the
minor back to the attorney’s office. The
minor exited the automobile and had no
further contact with the attorney. The par-
ents were unaware of the whereabouts of
the minor for some period of time there-

after. This conduct by the attorney |

prevented the parents from exercising
parental control over the minor and had the
effect of frustrating the order of the coutrt.

SUSPENSION
On February 11, 1993, the Utah

Supreme Court entered an Order placing |

Richard S. Clark on suspension from the
practice of law for one year. However, the
period of suspension may be reduced to
six months and one day provided restitu-
tion due clients is made within the first six
months of suspension. This action was
based upon two Formal Complaints
wherein Mr. Clark was found to have vio-
lated Rule 1.3, Diligence, Rule 1.4(a),
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Communication, Rule 1.5(c), Fees, and
Rule 1.13(b), Safekeeping of Property, of
the Rules of Professional Conduct of the
Bar.

In the first Formal Complaint, Mr.

| Clark was paid $400 in February 1989 to

sent a client in a domestic relations
action that had already been initiated. Mr.
Clark prepared and completed a Stipula-
tion and Property Settlement Agreement
but failed to have it executed by the par-
ties. Subsequently, Mr. Clark was paid an
additional $200.00 but failed to provide
any legal services on behalf of his client.
Thereafter, he failed to respond to requests
for information and failed to refund any of
the unearned fees.

In the second Formal Complaint, Mr.
Clark was retained to represent a client in
a personal injury action. When the case
was settled Mr. Clark took his fee and
remitted the balance to the client without
paying existing medical bills. Mr. Clark
agreed to pay his client $5,000.00 less any
sums paid to medical providers. There-
after, he failed to pay the medical
providers or his client pursuant to their
agreement.

1993 Annual
Meeting Awards

The Board of Bar Commissioners is
seeking nominations for the 1993 Annual
Meeting Awards. These awards have a
long history of honoring publicly those
whose professionalism, public service and
personal dedication have significantly
enhanced the administration of justice, the
delivery of legal services and the building
up of the profession. Your award nomina-
tion must be submitted in writing to Kaesi
Johansen, Convention Coordinator, 645
South 200 East, Suite 310, Salt Lake City,
Utah 84111, no later than Wednesday,
April 14, 1993. The award categories
include:

. Judge of the Year

. Distinguished Lawyer of the Year

. Distinguished Young Lawyer of the Year

. Distinguished Section/Committee

. Distinguished Non-Lawyer for Service
to the Profession

6. Distinguished Pro Bono Lawyer/Law

Firm of the Year

R N R

Seminar on Mental
Health and Law
to Be Held

The Second Annual Interdisciplinary
Seminar on Mental Health, Law, Policy and
Practice will be held May 7-8, 1993, at the
College of Law, University of Utah. The

seminar is jointly sponsored by the State of

Utah Divisions of Mental Health and Ser-

vices to the Handicapped, the Office of

Courts Administration, Utah State Hospital,

and the University of Utah’s Department of

Psychology and College of Law.

Presenters, representing a variety of

mental health professionals, the judiciary,
and prosecuting and defense attorneys. will
address a variety of pre-trial evaluation and
treatment issues. Registration fee for two-
day seminar is $75. CLE credits applied for.
For turther details and registration materi-
als, contact either Stephen L. Golding,

Director of Clinical Training, University of

Utah, 581-8028, or Sharon Angus, Divi-
sion of Continuing Legal Education,
581-5809.

Thanks to the Mid-Year Meeting Com-
mittee for a well-planned and well-
executed Utah State Bar Mid-Year
Meeting.

Earl Jay Peck — Chair, Thomas B.
Brunker, Elizabeth S. Conley, Robert P.
Faust, Marilyn M. Henrikson, R. Clayton
Huntsman, Maxwell A. Miller, Mark W.
Nash, Carolyn Nichols, E. Jay Sheen, Gre-
gory M. Simonsen, Peter Stirba, Ann
Swensen, Thomas L. Willmore, H. James
Clegg — Commission Liaison.

Bob Miller Memorial
Law Day Run

The 1993 Bob Miller Memorial Law
Day Run is scheduled to begin Saturday
morning, April 24, 1993 at 10:00 a.m. The
5-Kilometer race, now in its eleventh year,
will again use the University of Utah Col-
lege of Law as the staging area and finish
line. The race will start at the Red Butte
Gardens above the campus and will run a
mostly downhill course. All law firms are
encouraged to field teams and to enjoy the
camaraderie of the race. Information about
the race can be obtained from Howard
C. Young of Parsons Behle & Latimer,
532-1234.

CORRECTION

The advertisement on page 15 of the
March 1993 issue for Rollins Burdick
Hunter was incorrect. The firm has changed
its name to Rollins Hudig Hall of Utah.
Their address and phone number remain the
same. We apologize for any inconvenience
this has caused.

April 1993

CELEBRATING
the RIGHTS
of the PEOPLE

Sponsored by the Utals State Bar and Your Local Bar Assockation
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Discipline Corner

DISBARMENT

On June 3, 1996 the Hon. Timothy Han-
son, Third Judicial District Court entered a
default order disbarring attorney Robert J.
Nielson, (“Nielson”).

The Court found that in or about
December, 1991, Nielson requested his
client wire transfer $40,000.00 in funds to
a closed trust account. Since the account
was closed, the receiving bank issued a
cashier’s check made out to Nielson, per-
sonally. Nielson used the funds for his
personal use and failed to account for and
pay over the funds to his client. The Court
found that the requested fransfer, retention,
and failure to account for the funds consti-
tute knowing misconduct with the intent to

cial harm to the client. The circumstances
under which the funds were retained con-
stitute serious criminal conduct involving
theft and/or misappropriation. The acts of
the misconduct by Nieison were inten-
tional and involved dishonesty, deceit
and/or misrepresentation which seriously,
and adversely reflect on Nielson’s fitness
to practice law.

The Court found that Nielson repeatedly
refused to comply with formal and infor-
mal discovery requests which obstructed

the disciplinary process, his violations of |

the Rules involved dishonest or selfish
motive, Nielson had substantial experience
in the practice of law and extensive experi-
ence in areas of securities and securities
regulation, and made no effort to pay resti-
tution or account for the missing funds.

Applying Rules 4 and Rule 6 of the
Standards for Imposing Lawyer Sanctions,
the Court found that disbarment was the
appropriate sanction. The Court ordered
Nielson to pay restifution as a precondition
for readmission.

SUSPENSION

On June 6, 1996, Judge William A.
Thorne of the Third District Court entered
an Order suspending Paul R. Ince (“Ince”)
from the practice of law for fifteen (15)
months, effective May 1, 1996. The Court
specifically found that Paul R. Ince com-
mitted nineteen (19) major actions of

misconduct over a fifteen (15) month period
of time. These acts of misconduct included
conversion of law firm funds, forged signa-
tures and forgery of a notary stamp on a
quitclaim deed, and other acts of dishonesty.

The Court found that the misconduct,
conversion of funds and forgery rose to the
level of criminal conduct. Ince’s conduct
also involved false swearing, misrepresenta-
tion, misappropriation, theft by deception
and unlawful dealing of property by a fidu-
ciary. The Court found that this misconduct
seriously and adversely reflected on Ince’s
fitness to practice law.

As mitigating circumstances, the Court
found that Ince had no prior record of disci-
pline, had personal or emotional problems at
the time of his violations, made timely, good
faith restitution, had a good reputation, was

| remorseful and showed interim reform.
benefit Nielson and caused serious finan- |

i
i
i

!

The Court found that, absent aggravating
and mitigating circumstances, the appropri-
ate discipline was disbarment. The Court
found the mitigating circumstances out-
weighed the misconduct and imposed a
fifteen (15) month suspension from the prac-
tice of law. The Court also ordered that Ince
serve a period of probation supervised by
the Office of Attorney Discipline for a
period of twenty-four (24) months following
the termination of his suspension, that, dur-
ing the term of probation, Mr. Ince will

spend a minimum of thirty (30) hours per :
! missed, the Complainant contacted the

month in service to the homeless through an
agency or agencies approved by the Office
of Attorney Discipline with the service being
reported to the Office of Attorney Discipline
on a monthly basis, that Ince should not han-
dle client funds during the probationary
period except upon full written disclosure of
the Court’s disciplinary order.

The Bar has filed an appeal on the issue
of sanctions.

INTERIM SUSPENSION
On May 13, 1996 Michael Lee was
placed on Interim Suspension from the prac-
tice of law by the Hon. Pat B. Brian of the
Third Judicial Court.
Judge Brian ordered that Mr. Lee be
immediately suspended pending the out-

come of disciplinary proceedings pursuant ;

to Rule 19(b) and (c) of the Rules of Lawyer
Discipline and Disability. Mr. Lee stipulated
to the Interim Suspension after he pled
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guilty and was convicted of a one count
felony information charging a violation of
18 U.S.C. § 1344(2) — Bank Fraud, on
March 13, 1996. Lee admitted forging the
signature of a payee on a check, opening
an account in the name of the payee, and
depositing the check into this account. Mr,
Lee later transferred $109,712.58 from this
account into an account at another institu-
tion, which was under his control.

ADMONITION

On or about May 10, 1996, an Attorney
was admonished by the Chair of the Ethics
and Discipline Committee of the Utah
State Bar for the negligent violation of
Rule 1.15(b) (formerly Rule 1.13(b)) -
Safekeeping Property.

In or about 1990, the Complainant filed
a bankruptcy proceeding through a differ-
ent attorney. Due to substantial problems
caused by the Complainant’s former attor-
ney, the Attorney in this action tovk over
Complainant’s bankruptcy. A hearing on
the Chapter 13 Plan was to be held, but the
Attorney had reviewed the previous attorney’s
work and determined that an amended plan
would have to be filed and did file the pian.
Confirmation of the amended plan was
denied. The stated reason for the dismissal
was “debtor’s plan is not feasible at this
time due to insufficient income.”

[mmediately after the plan had been dis-

Attorney to determine what to do. At that
meeting, the Complainant was informed
that a new plan would be filed. Shortly
afterwards, the Attorney received a check
from the standing Chapter 13 Trustee. This
check was for payments made into the
Chapter 13 Bankruptcy Plan by the Com-
plainant that had not been allocated by the
Trustee. The money was refunded since the
plan had not been confirmed. The Attorney
endorsed the check, but failed to have
Complainant sign a power of attorney to
authorize the Attorney to endorse it. The
funds retained by the Attorney were
returned to the Complainant with interest.
In mitigation, the Chair found that the
Attorney’s failure to obtain the Power of
Attorney was an oversight and not an
intentional act and that the Attorney was
under severe pressures due to problems
created by the client’s prior representation
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DO YOU
KNOW
THIS
MAN?
YOU
SHOULD!

Since 1968, my investigative skills
and testimony have been used in many
complex and demanding cases. My
name is Van Canann and my experience
includes criminal / civil, background
checks, missing persons, surveillance,
premise liability, electronic debugging,
financial and other business matters,
personal injury, skip tracing and elec-
tronic security consulting,.

I'm a B.Y.U. graduate with well over
2,000 hours of specialized training in
investigations.

When you need a professional inves-
tigator call me. You deserve and your
clients require, the very best in profes-
sional investigative services. Call me for
a free consultation, without obligation.

COUNTER STRIKE
INVESTIGATIONS

Serving Utah Attorneys
LICENSED AND BONDED
#100067

(801) 376-3191

A Call For Spanish
Speaking Lawyers

The Governor’s Office of Hispanic
Affairs and the Tuesday Night Bar Pro-
gram have come together to provide
assistance to Spanish speaking members of
our community. Lawyers who speak Span-
ish are needed to assist in this program so
that Spanish speaking Hispanics can bene-
fit from the Tuesday Night Bar Program.
This program has been helping our com-
munity since March of 1995, and we need
your help to continue. If you speak Spanish
and are interested in participating in this
program, please contact Kim Williams at
531-9077, Utah State Bar, or Lorena Riffo,
Governor’s Office of Hispanic Affairs at
538-8850.

August/September 1996

and was trying to assist as many of the pre-
vious attorney’s former clients as possible.
As aggravation, the Chair found that the
Attorney is an experienced practitioner.

ADMONITION

On June 14, 1996, the Chair of the Ethics
and Discipline Committec issued an Admo-
nition to an Attorney for violating Rule
1.2(a) Scope of Representation, Rule 1.3
Diligence, Rule 1.4(b) Conduct.

The Attorney was retained in or about
March, 1993, to represent a client in a child
custody matter and was paid a fee of
$1,500.00. On or about June 21, 1993, the
Attorney filed a Petition for Modification of
the Divorce Decree. Thereafter, the Attorney
failed to provide any meaningful legal ser-
vices. The Attorney failed to respond to
discovery resulting in an Order to Strike the
Petition for Modification.

An Admonition was deemed appropriate
by the Screening Panel because the Attorney
was suffering from severe medical problems

requiring hospitalization and the fee was
refunded.

ADMONITION

On July 2, 1996, the Chair of the Ethics
and Discipline Committee admonished an
Attorney pursuant to the recommendation
of a Screening Panel for violating Rule 8.4(d)
of the Rules of Professional Conduct.

The Attorney was retained to represent a
client in a civil matter with fees to be
charged on an hourly basis. Subsequently,
a dispute arose between the Attorney and
the client regarding the payment of the fee.
The Attorney filed an attorney’s lien on
real property owned by the client which
was the subject of the litigation. The
Screening Panel found this violated Rule
8.4(d), Administration of Justice, in that
the attorney’s lien statute, U.C.A. 78-51-
41, provides for a lien only when there is a
recovery in favor of the client. There was
no recovery for the client, therefore, there
was no basis to file an attorney’s lien.

Ethics Opinions Available

The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a com-
pendium of Utah ethics opinions that are now available to members of the Bar for the cost
of $5.00. Forty five opinions were approved by the Board of Bar Commissioners between
January 1, 1988 and July 3, 1996. For an additional $2.00 ($7.00 total) members will be
placed on a subscription list to receive new opinions as they become available during 1996.

ETHICS OPINIONS ORDER FORM

Quantity

Amount Remitted

Utah State Bar

Ethics Opinions

($5.00 each set)

Ethics Opinions/

Subscription list

($7.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 84111,

Name

Address

City

Please allow 2-3 weeks for delivery.

__ State

Zip
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Highlights
of the
August 26
Bar Commission
Meeting

The meeting of the Bar Commission of
August 26 was held at the J. Rueben Clark
College of Law in Provo, Utah. In actions
taken, the Commission:

A. Approved minutes of the July 21 meet-
ing.

B. Received a report from the Executive
Committee including information of the
activity of the Board of Trustees of the
Law and Justice Center in preparation
for the dedication of the building, dis-
position of various administrative items
by the President and/or Executive Com-
mittee and appointment of Robert S.
Campbell to the Executive and Judicial
Compensation Commission as the state
bar representative.

C. Considered information developed on
the pending tax initiatives and voted to
actively oppose all three tax initiatives,
based upon information provided by the
judiciary on the impact of such initia-
tives on the judicial system in Utah, with
the President to communicate the Bar’s
position opposing the initiatives to the
membership and to the public.

D. Received the Admissions Report and
approved the results of the July bar
examination. Appointed a grievance
hearing panel to review any appeals
which might be filed, reinstated a mem-
ber who had been suspended for non-
payment of dues, discussed the policy
question regarding expungement of rec-
ords of administrative suspensions and
referred the question to the Policies and
Procedures Committee for its review and
recommendation.

E. Received the Discipline Report, acted on
discipline matters and requested Bar
Counsel to prepare proposed revision to
Rule 7.3 on targeted mail solicitations.

F. Received report on legislative affairs
from Travis Bowen, legislative liaison.
Mr. Bowen reported activities of the
legislative interim committees. Com-
missioner Hanson reported on the ac-
tivities of the Tort and Insurance Industry

Reform Task Force. Reviewed recent
developments in pension plan cases re-
moving the exemption of certain pension
plans, which developments will receive
further study and consideration.

G. Received the monthly report of the Bud-
get and Finance Committee. Authorized
the Executive Committee to negotiate a
line of credit to more effectively respond
to seasonal cash flow needs. Authorized
a new administrative policy to impose
late fee charges of 112 percent per month
on various services and space fees
charged by the Bar.

H. Reviewed the status of litigation pending
against the Bar, including the dismissal
of certain cases in Federal courts and the
affirmation of an Administrative Law
Judge ruling in favor of the Bar and the
case alleging wrongful discharge
wherein the Board of Review reiterated
the finding of the termination for just
cause based on insubordination.

I. Appointed a committee to review the
process for the selection of persons to
receive Bar awards.

J. Determined that it will study the possible

promulgation of a code of professional
courtesy as has been adopted in numer-
ous other jurisdictions.

K. Received a report of the Executive Direc-
tor summarizing recent meetings in Tor-
onto as part of the ABA Annual Meeting.

L. Received a preliminary report from the
Bar Commission’s Representation Study
Committee regarding their review of the
districting process and a proposed ques-
tionnaire for the membership to be used
in conjunction with several regional
meetings with Bar members to discuss
governance and structure issues.

Discipline
Corner

ADMONITIONS:

1. An attorney was admonished for vio-
lating DR 1-102(A)(6) for conduct ad-
versely reflecting on the attorney’s fitness to
practice law for inappropriately substituting
the attorney’s will and decision-making au-
thority for that of the client in the settlement
of the client’s case.

PRIVATE REPRIMANDS:

1. An attorney was privately repri-
manded for violating DR 6-101-(A)(3) and
Rules 1.1 and 1.3 of the Rules of Pro-
fessional Conduct for failing to exercise
reasonable diligence and promptness in rep-
resenting a client by failing to file an ap-
pellee’s brief with the Utah Court of
Appeals for a period of 14 months after the
briefs were due and after the attorney had
received an extension of time in which to
file the brief.

PUBLIC DISCIPLINE:

1. Phil L. Hansen was placed on Interim
Suspension from the practice of law by the
Utah Supreme Court on July 28, 1988, said
interim suspension continuing until the
pending formal complaints have been re-
solved. The Supreme Court by that order is
permitting Mr. Hansen to continue rep-
resentation of clients whose cases were cur-
rently active at the time the Interim
Suspension was imposed.

REINSTATEMENTS:
1. Jerry V. Strand was reinstated to the
practice of law effective September 6, 1988.

Bar Dues Notice

The 1989 Bar Licensing and Membership
Dues forms will be mailed on November 1.
You will notice that dues are slightly higher
than last year and that this reflects the third
and final incremental increase as approved
by the Supreme Court in 1986 for the
1987-89 dues cycles. We will appreciate
your return of the completed license form
and dues payment as early as possible. If
you have any questions concerning your
dues form or licensing status, please call our
Licensing Clerk at the Bar Office.

CLARIFICATION;

The Charles M. Brown Jr. who is on
disability suspension as noted in the August/
September Bar Journal is not Charles R.
Brown of the firm Hunter & Brown, Charles
C. Brown of the firm Brown, Smith &
Hanna or Charles S. Brown of the firm
Watkiss & Campbell.
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ETHICS
COUNSEL

® Representation in Bar
Disciplinary Proceedings

¢ Plaintiff and Defense
Malpractice

° Ethics Advice; In-house
Ethics Seminars

Jo Carol Nesset-Sale

® Former Utah Bar Counsel

® Ten years litigation experience:
criminal defense; Bar
discipline

Haley & Stolebarger
10th Floor Walker Center
175 South Main Street
Salt Lake City, UT 84111-1956
(801) 531-1555

Utah Supreme Court which will be con-
sistent with the Shapero decision.

It should be noted that direct person-to-
person solicitation is still prohibited.

If you have any questions regarding direct
mail solicitation, please contact the Office
of Bar Counsel at 531-9110.

Bar Foundation
Appoints
Steve Nebeker to
Board of Trustees

Salt Lake City Attorney Steve Nebeker has
been appointed a Trustee of the Utah Bar
Foundation to fill the vacancy created by the
Honorable I. Thomas Greene Jr., who re-
cently resigned from the Foundation’s
Board of Trustees. A partner in the law firm
of Ray, Quinney & Nebeker, Steve Nebeker
will serve the remainder of Judge Greene’s
term on the Foundation’s Board of Trustees.
Judge Greene served continuously as a
Trustee since 1972 and is a past president of
the Foundation.

or earlier in the Third District Court will be
destroyed beginning January 1, 1989, be-
cause of the inadequate storage space in the
court.

It is possible that some of these deposi-
tions may be on open cases, therefore law-
yers should check their files and reclaim any
depositions they need.

It is important lawyers reclaim deposi- -
tions before January 1. For more infor-
mation, contact Craig Ludwig at 535-5111.

Direct Mail
Solicitation
Permissible

The Us. Supreme Court in Shapero v.
Kentucky, No. 87-6 (U.S. June 14, 1988),
recently struck down as unconstitutional
Rule 7.3 of the Rules of Professional Con-
duct. Traditionally direct communication,
by mail, to a specific individual concerning
a specific cause of action or legal matter has
been prohibited. The Court in Shapero held
that such a prohibition violates an attorney’s
first amendment right of free speech. Con-
sequently, attorneys may send direct soli-
citation letters to specific individuals.
However, the rules of professional conduct
requiring truthfulness and accuracy in con-
tent of those letters still apply. The U.S.
Supreme Court also left open the door for
State bar associations to fashion rules re-
quiring submission to the Bar of direct soli-
citation letters for review of the content
prior to mailing. The Board of Bar Com-
missioners, through Bar Counsel, will be
submitting a proposed rule change to the

Bar Foundation’s Legal
Briefs Will Air on
KUED Channel 7

The Utah Bar Foundation’s series of in-
formational mini-programs titled Legal
Briefs will again air on KUED Channel 7
beginning Saturday, October 15, 1988, at
5:55 p.m. The 13-part series will be run
weekly at that time for 26 weeks immedi-
ately following the consumer advocacy pro-
gram “Fight Back,” hosted by David
Horowitz. Legal Briefs is designed to edu-
cate the public about basic legal situations,
such as jury duty, small claims court, hiring
a lawyer, and traffic court, as well as speci-
fic areas of law such as divorce, wills and
trust, contracts, and real property. The ser-
ies is hosted by Third District Court Judge J.
Dennis Frederick and features various
members of the Bar.

Depositions to
be Destroyed

Al depositions on cases filed 10 years ago

Claim of the Month

ALLEGED ERROR OR OMISSION
The insured attorney failed to timely file a
personal injury action.

RESUME OF CLAIM

The insured represented an elderly
brother and sister who were injured in an
automobile accident. He was retained by
them approximately one month after the
accident.

During the time between the insured’s
retention by the claimants and the expiration
of the statute of limitations, the insured
became ill and required surgery and hos-
pitalization for an extended period of time.
He hired an attorney as an independent
contractor to manage his office while he was
away. The attorney hired was not the person
listed on the application. While the insured
was in the hospital, this attorney failed to
timely file the action.

When the insured returned from the hos-
pital, the hired attorney represented that all
matters had been taken care of expedi-
tiously. The insured took him at his word
and did not learn of this error until he was
reviewing his entire caseload prior to re-
tirement. As a further complication, the
hired attorney passed away shortly after the
claim was tendered to the carrier.

HOW CLAIM MIGHT

HAVE BEEN AVOIDED
This claim might have been avoided if the
insured had properly prepared for his time
away from his office. This would have in-
cluded preparation of a list of upcoming
filing deadlines as well as other items which
required particular care. Proper preparation
would also entail his having a person whom
he knows and trusts to take over his case-
load. In the instant claim, he hired an attor-
ney from another part of the state to cover
for him in his absence. This was not the
person listed in his application for insur-
ance, with whom it is presumed a working

November 1988
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STATE BAR NEWS-

Bar Commission
Highlights

Atits regularly scheduled meeting on Feb-
ruary 17, the Board of Bar Commissioners
received the following reports and took the
actions indicated:

1. Received a report of the Lawyer Ben-
efits Committee by Randon Wilson, Chair;
approved a disability insurance program of
Standard Insurance Company for endorse-
ment; reviewed preliminary data on a mem-
ber FAX program; and discussed the
administration of the Blue Cross, Blue
Shield Program.

2. Approved the minutes of the January
27 meeting with minor amendments.

3. Received the Executive Committee
report, including reports on Bar represen-
tatives’ presentations at the ABA Mid-Year
meetings; noted upcoming presentations to
be made at the Western States Bar Con-
ference; appointed Keith Chiara to the
Board of Trustees of DNA-Peoples Legal
Services; and acted on various admin-
istrative inquiries.

4. Received the Executive Director’s
Report noting the filing of three research
grant requests for the Law and Justice
Center; reviewed the increased consumer
use of the Tuesday Night Bar; accepted for
study a proposal by the Administrative Prac-
tice Section for new membership categories;
reviewed materials regarding further de-
velopment of pro bono legal services
efforts; and discussed suggested enhance-
ments to the annual Bar Directory.

5. Received the Admissions Report, ap-
proving petitions related to the MPRE exam
and a reinstatement following suspension
for dues nonpayment; considered and ap-
proved a report of the Character and Fitness
Committee on a petition for readmission;
and noted status of pending petition for
proposed changes to Bar exam rules.

6. Received the Discipline Report, acting
on pending private and public discipline
matters as reported elsewhere in this issue;
and reviewed the annual report of the Office
of Bar Counsel.

7. Received the report of the Legislative
Affairs Committee by Roger Sandack,
Chair, and Travis Bowen, Legislative Liai-
son. Reviewed status of bills regarding child
support guidelines, judicial review of ad-
ministrative agency rulings, products liabil-
ity, punitive damages, rules of criminal

procedure, pro bono counsel immunity and
others.

8. Received the report of the Associate
Director on plans for the Mid-Year and
Annual Meetings.

9. Met for a working luncheon with the
Utah Supreme Court.

10. Reviewed the status of pending liti-
gation.

11. Received the report of ABA Delegate
Norman Johnson regarding actions taken by
the ABA House of Delegates at its Mid-
Year Meeting in Denver.

12. Received the report of the Ethics Ad-
visory Opinion Committee by Patricia
Christensen including proposed rules of
procedure for the committee; adopted a poli-
cy, pending further action on the rules, that
no ethics opinions would be issued in re-
sponse to requests where the issues involve
pending litigation.

13. Received the report of the Young
Lawyers Section by Jerry Fenn, Young
Lawyers Section President, noting Young
Lawyers Section representation at recent
and future ABA meetings; and acknowl-
edged the Section’s development of its
Community School Program.

14. Reviewed space development needs
and proposals for the undeveloped areas of
the Law and Justice Center, approving fur-
ther development of the space subject to
certain financial arrangements being ac-
complished.

15. Received a report on MCLE and the
invitations to Bar members to apply for
nomination to the MCLE Board.

16. Reviewed a committee report on al-
ternative methods of filling vacancies on the
Bar Commission, electing to preserve pre-
sent provisions of the Bylaws.

17. Reviewed the report on the Ap-
prenticeship Project, including a minority
report and acted to repeat the program in the
fall of 1989.

A full text of the minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the Ex-
ecutive Director.

Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 4.2 by communicating by letter
with an opposing party whom the attorney
knew was represented by counsel.

2. For the inappropriate manaer in which
the attorney handled a client’s divorce hear-
ing; specifically, the attorney had attempted
to postpone the hearing solely for the attor-
ney’s own convenience and was admon-
ished.

3. An attorney was admonished for vio-
lating Rule 1.4(a) by failing to communicate
adequately with the client regarding court
orders or actions taken and for failing to
respond adequately to the client’s requests
for status reports and information.

PRIVATE REPRIMAND

1. For violating DR 6-101(A)(3) for ne-
glect of a legal matter, an attorney was
privately reprimanded for failing to monitor
the entry of a judgment against the client,
failing to inform the client as to the status of
the entry of the judgment, and failure to file
a timely appeal after express direction to do
so by the client.

PUBLIC REPRIMAND

1. Anthony M. Thurber was publicly rep-
rimanded for engaging in conduct preju-
dicial to the administration of justice in
violation of DR 6-102(A)(5), by paying the
net proceeds of a settlement directly to his
client in violation of the client’s earlier
assignment of those proceeds to a bank and
the client’s earlier instructions that Mr.
Thurber should honor the assignment, and
for presenting defenses and testimony in a
subsequent lawsuit in an attempt to avoid
liability for his actions, which the trial and
appellate courts chose to reject.

SUSPENSION
1. On March 2, 1989, the Utah Supreme
Court entered an order of interim suspension
suspending Gerald Turner from the practice
of law during the pendency of his appeal of
his conviction of bankruptcy fraud in vio-
lation of 18 U.S.C. Sect. 152.

May 1989
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Avtits regularly scheduled meeting on July
20, the Board of Bar Commissioners
received the following reports and took the
actions indicated.

1. Approved minutes of the June 16 and
June 30 meetings.

2. Received the Executive Committee
report, approving committee leadership ap-
pointments, reviewing and acting on vari-
ous correspondence, and reviewing plans
for the August meeting in Cedar City.

3. Received the Executive Director’s re-
port, noting recent speeches given by the
Executive Director, reviewing activities of
the Law and Justice Center Program and
Policies Committee, and noting the con-
tinuing success of the weekly KSL Radio
produced by the Bar.

4. Received the Annual Meeting site
selection report and approved the des-
ignation of Beaver Creek, Colorado, for the
Annual Meeting in 1990.

5. Received the Admissions report, ap-
proving reinstatements for individuals who
had corrected dues deficiencies, approving
individuals to sit for the July Bar Exam-
ination and reviewing the statistical profile
of applicants for the July examination.

6. Received the Discipline report, acting
on pending private and public discipline
matters as reported elsewhere in this issue
and noting the denial by the Supreme Court
of a petition by a foreign trained attorney
seeking waiver of the applicable admissions
rule.

7. Received a report and appearance by
Law Related Education Committee leaders
who reviewed activities of the committee
for 1988-89 and presented an agenda of
proposed programs for 1989-90 and a bud-
get request.

8. Received the budget proposal of the
Budget and Finance Committee for fiscal
year 1990. After considerable debate and
discussion as to the ramifications of various
budget cuts, the budget was approved sub-
ject to further monitoring and review.

9. Received an interim report of the Bar
Organization Committee and approved an
enlargement of the membership of the
committee with appointments to be made by
the Executive Committee.

10. Received a litigation report on pending
litigation.

11. Received a report of the Young Law-
yers Section, including the current organi-
zational structure and program components
of the sections and an announcement of
activities planned for the Bill of Rights
Bicentennial Project.

12. Received a report on a proposed new
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courts complex and on the status of the
Judicial Poll Project.

A full text of the minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the Office of the Ex-
ecutive Director.

Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating DR 1-102(A)(5) and Rule 8.4(d) by
failing to include the specific terms of visita-
tion, as described by the domestic relations
commissioner, in the divorce decree and for
violating Rule 3.4(d) by failing to timely
comply with a pro se opposing party’s dis-
covery requests.

2. For failing to provide information in a
timely manner to an opposing party and
counsel as promised, an attorney was ad-
monished for violating DR 7-102(A)(3),
DR 1-102(A)4) and (5), Rule 3.4(a) and
Rule 8.4(c) and (d). The sanction was ag-
gravated by the attorney’s tardy responses to
the Office of Bar Counsel.

PRIVATE REPRIMANDS

1. For violating Rule 1.3, an attorney
was privately reprimanded for failing to
perform any substantive work on an on-
going divorce action after entering an ap-
pearance, for failing to communicate with
the client and for failing to order an ap-
praisal on the marital residence or to set a
trial date after promising to do so. The
sanction was mitigated because the attorney
sought and is receiving assistance from the
Lawyers Helping Lawyers Committee.

2. For failing to pursue his client’s civil
rights action and for failing to communicate
with the client that he would no longer
pursue the action, an attorney was privately
reprimanded for violating DR 6-101(A)(3)
and Rules 1.3 and 1.4(a). The sanction was
mitigated because the attorney sought and is
receiving assistance from the Lawyers
Helping Lawyers Committee.

3. An attorney was privately repri-
manded for violating DR 1-102(A)(4) and
DR 9-102(A)(2) by applying trust monies to
his fees without client authorization and
prior to sending the client any statement for
services rendered and failing to respond to
the client’s verbal and written protests of his
actions.

4. An attorney was privately repri-
manded for violating DR 1-102(A)(6) and
DR 2-110(B)(2) by failing to withdraw

from representing a client after he became
emotionally infatuated with the client who
was in an emotionally vulnerable state. The
sanction was mitigated by the fact that the
client’s legal matter was not compromised,
but aggravated by the fact that the attorney
misrepresented his prior disciplinary his-
tory.

5. For violating DR 6-101(A)(3), Rule
1.3 and Rule 1.4(a) by failing to file an
objection to a magistrate’s recommendation
that the clients’ civil rights action be dis-
missed, and by failing to return the clients’
numerous telephone requests for infor-
mation and status reports, an attorney was
privately reprimanded.

6. For failing to respond to the client’s
numerous telephone calls over a two and
a-half-year period, for failing to com-
municate with the client regarding post-trial
settlement negotiations and for failing to
follow his client’s directions regarding
settlement, an attorney was privately repri-
manded for violating DR 6-101(A)(3), DR
7-101(A)(2), Rule 1.3 and Rule 1.4(a).

7. For violating DR 1-102(A)(4) and (6),
an attorney was privately reprimanded for
failing to maintain adequate controls over
his trust account, by failing to provide an
accurate accounting of monies received and
disbursed on behalf of his client and by
failing to inform his client regarding the
insolvency of his trust account.

PUBLIC REPRIMANDS

1. On June 21, 1989, Michael R. Love-
ridge was publicly reprimanded for vio-
lating DR 2-103(C) and DR 3-102(A) by
improperly soliciting referrals from and
splitting legal fees with an organization
which Mr. Loveridge created and of which
he was the president, which consisted of an
association of financial planners and insur-
ance agents who conducted financial semin-
ars, referring the clients to Mr. Loveridge
for any legal advice or representation.

2. On July 17, 1989, Elliott Levine was
publicly reprimanded for violating DR
6-101(A)(3), Rule 1.3 and Rule 1.4(a) by
failing to serve possible interest owners with
a Notice of Default in a foreclosure action,
by failing to order a foreclosure report on the
property until after being terminated from
representation, by failing to respond to his
client’s numerous requests for information
and by telling the client a foreclosure sale
was scheduled for a certain date when the
Notice of Default had not yet been filed.

3. On July 25, 1989, William L. Schultz
was publicly reprimanded for violating Rule
1.4(a) by failing to acknowledge his client’s
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parents’ numerous attempts to notify him
that the client was incapacitated and there-
fore unavailable for trial and by failing to
notify the Court regarding his client’s un-
availability, and for violating Rule 1.14(d)
by failing to return the unused portion of his
retainer after withdrawing from represen-
tation. Mr. Schultz was also ordered to
make restitution of the retainer to his client’s
mother.
SUSPENSIONS

1. On June 13, 1989, Phillip Lang Fore-
master was suspended from the practice of
law for 90 days, which suspension was
stayed pending Mr. Foremaster’s successful
completion of a six-month probation for
violating DR 1-102(A)(6) by engaging in
conduct adversely reflecting on fitness to
practice. Mr. Foremaster’s conduct in-
volved the making of several threatening
phone calls to law enforcement officials and
a third party; the calls were made while the
attorney was under the influence of alcohol.

2. OnlJuly 25, 1989, Richard B. Johnson
was suspended from the practice of law for
six months, which suspension is stayed
pending Mr. Johnson’s successful com-
pletion of a one-year probationary period.
The sanction was based on a violation of DR
6-101(A)(3) by failing to appear at a pre-
trial conference thereby allowing the law-
suit to be dismissed, by failing to respond to
telephone calls and letters from his client

and from opposing counsel, and by failing
to inform his client that the lawsuit had been
dismissed for several months.

DISBARMENTS

1. On July 17, 1989, B. Deon Criddle
was disbarred from the practice of law in the
State of Utah for violating DR 1-102(A)(4)
and Rule 8.3(b) by misrepresenting to his
client that various foreign patent appli-
cations had been filed when they had not, by
producing false evidence of patent filings,
and by sending the client statements for
legal services which had not been rendered
and for which the client paid approximately
$10,000; for violating DR 6-101(A)(3) and
Rule 1.3 by neglecting to secure foreign
patents for the client’s numerous inventions;
for violating Rule 1.4 by failing to keep his
client informed as to the actual status of the
various patent filings; for violating DR
2-110 by charging an illegal fee of $44,000
plus the additional $10,000 paid by the
client; and for violating DR 9-102(A) by
failing to account for client funds held in
trust.

REINSTATEMENTS
1. On July 6, 1989, Charles M. Brown
Jr. was reinstated to the practice of law in
the State of Utah from a disability sus-
pension subject to the successful completion
of a two-year probationary period.

CLARIFICATION
The Charles M. Brown Jr. listed in the
above reinstatement is not Charles R.
Brown of the firm Hunter & Brown, Charles
C. Brown of the firm Brown, Smith &
Hanna or Charles S. Brown of the firm
Watkiss & Campbell.

Judicial Nominating
Commission Vacancy

Due to the resignation of Kristine Stra-
chan, the Judicial Nominating Commission
for the Third District has a vacancy. This
position is an appointment of the Board of
Bar Commissioners, who hereby invites
applications from all interested members
who reside in the District. Per applicable
rules regarding political balance, the ap-
pointee’s political affiliation must be other
than Republican, e.g. Democrat, Inde-
pendent, etc.

Application letters with resumes attached
will be considered if received by 5:00 p.m.
on Tuesday, October 24, 1989 at the Office
of the Executive Director, Utah State Bar,
645 S. 200 E., Salt Lake City, UT 84111.

Training Technologies

Announces

EVENING CLASSES

IN TIME SAVING

COMPUTER APPLICATIONS

AT THE

UTAH STATE BAR

645 South 200 East
Salt Lake City, Utah 84111

MS-DOS

® Organize the hard disk

® Backup data

Database Management
® Document control using

R:Base for DOS

WordPerfect
® Automate legal

document processing

Lotus 1-2-3
® Accounting

Shawn C. Ferrin

Hansen & Anderson
Is Pleased To Announce That
Jesse C. Trentadue
Has Become a Member Of The Firm

Timothy W. Miller

Have Joined The Firm As Associates

Robert M. Anderson
Ross C. Anderson
Andrew W. Buffmire
Scott R. Carpenter
Robert C. Delahunty
Steven W. Dougherty

Stuart A. Fredman
Mark R. Caylord

J]. Gordon Hansen

Whitney K. Hubert
Jim F. Lundberg

Valley Tower Building
50 West Broadway, Sixth Floor
Salt Lake City, Utah 84101

And That
Jim F. Lundberg

E. Kent Winward
And
David C. Wright

Cary D Jones
Thomas R. Karrenberg
David E| Leta
Blake D. Miller
Timothy W. Miller
William P. Schwartz
Jesse C. Trentadue
Glen D. Watkins

E. Kent Winward
David C. Wright
Bruce Wycoff

801-532-7520

For information, please call 359-3346.

October 1989
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New Officers for the
Legal Assistants
Association of Utah aay) |

The Legal Assistants Association of Utah
(LAAU) elected officers for 1989 at a recent
business meeting held at the Law and Justice
Center. Brent Scott was elected to a second
term as President of the association. Mr.

table Life & Casualty Company. Mr. Scott
will be assisted by Vice President Kaye D.
Bateman, who is employed by Watkiss &
Campbell. Deanna Spillman, Robert DeBry
& Associates, will serve as Secretary, and
Kathryn Packard, Strong & Hanni, will
serve as Treasurer. LAAU is a non-profit
associationt which was organized to support
the professional, educational and social in-
terests of legal assistants throughout Utah. It
operates and functions through various
committees whose elected chairs are Marilu
Peterson, CLA, Jensen & Lewis Education;
Carol Elggren, CLA, US West Communi-
cations, Public Relations; Ellen Arnett,
Kipp & Christian, Membership; and Carole
Miller, Energy Mutual Insurance Company,
Ethics.

Scott is a legal assistant employed by Equi- '

Government Law
Section
Sponsors Conference

The Government and Politics Legal So-
ciety of the J. Reuben Clark Law School at
Brigham Young University and the Govern-
ment Law Section of the Utah State Bar will
hold the Seventh Annual Conference on
State and Local Government at the Provo
Excelsior Hotel on Friday, March 24, 1989.

Co-sponsors are: the law firm of Ballard,
Spahr, Andrews & Ingersoll, Salt Lake
City, the Utah League of Cities and Towns,
the Utah Association of Counties, Common
Cause, and the Statewide Association of
Prosecutors.

Program brochures and registration forms
will be mailed to members of the Bar and
others in the near future. For further infor-
mation, contact Carolyn Stewart, Govern-
ment and Politics Legal Society, Brigham
Young University Law School, 348 JRCB,
Provo, UT 84602, 378-6384.

DISCIPLINE CORNER

ADMONITIONS

1-An attorney was admonlshed for vio-
: latmg Rule 1.3 for neglect in failing to file
_the ‘appropriate. documents for the court’s .
-signature for a period of approxrmately s1X
- months after conclusron of the trial; the
. sanction was mitigated. due to the attorney’s
- acknowledgment of the misconduct and the.
Vfact that xt'was an 1solated 1nc1dent

] RIVATE REPRIMAND

farhng fo file timely. Docketmg Statements
, Vand/or appellate briefs with the Tenth Cir-
P cui Court of, Appeals in two separate cases,
, lating Rule 8.4(d) for conduct -
: pre_]udlclal to the administration of Justice

for failure to respond to the Tenth Circuit’s
~ Orders to Show Cause in those two matters,
. for failure to respond tp the Notice of Com—n
plaint 1ssued by Bar.Céunsel and for failure |
,to appear before the Screening Panel. |
2 For handling a criminal matter w1thout o
!approprlate criminal defense experience,
‘and for farhng to delineate clearly his sep--
arate duties as attorney and ecclesiastical
counselor, an attorney was privately repti- |
,'manded for violating DR-6- 101(A)(1) and |
- DR-5:101(A) for handling a matter he isnot |-
competent to-handle and for accepting em- |
. ployment when h1s judgment was hkely to |

_ation. -

:manded for violating Rule 1.2(a) for failure
“to abide by a client’s decisions and failure to |
~consult with the client by filing. dn inac- .
_curate Answer to a divorce complaint after.

Lent:

An attorney ‘was prlvately reprl-} :
forvrolatmg Rule 1.3 forneglectin |
' "neglect and DR:-1-102(A)(6): for conduct :
| adversely reflecting on his fitness to. practlce .
| law, by failing to inform his client of the
trial date and failing to appear for trial,
‘resulting in a default judgme

lawsuit for ovet two and ‘a half. years after -
: ':berng retarned to do s0. :

for 230~ day period and placed on probation
for six months for violating DR-.
: ;1 102(A)(5) for conduct prejudicial to the

be adversely affected by his church affrh-

3. An attorney ‘was prrvately reprr-'

falhng to dlscuss sald Answer w1t1 his cli-

PUBLIC REPRIMAND ,
1 Ray Stoddard was: pubhcly GCI‘l- .
manded for violating DR-6- 101(A)(3) for -

L)t:rng en-
ng tofile a

tered against | his client; and fai

- SUSPENSION o ,
1 On:December 19, 1988, Edward D /
Flint was suspended from the practice of law

administration of justice by threatening, co-
ercmg ot mt1m1dat1ng a w1tness L

i

Jack Rabbit Bar Will Meet in Utah

For the first time in history, Utah will host
the 1989 Annual Meeting of the Jack Rabbit
Bar Association. Scheduled for Snowbird
on June 2 to 4, this annual conclave of the
25-year-old organization brings together
lawyers, judges and bar leaders from North
and South Dakota, Montana, Wyoming,
Idaho, Nevada and Utah. The current leader
or “Chancellor” is Bert L. Dart of Salt Lake
City. Chancellor Dart explained that the
Jack Rabbit Bar is a unique and informal
gathering of attorneys from states with

common socio-economic and professional
environments. Sharing time is unstructured
but productive and the collegiality factor is
very high, noted Chancellor Dart. He an-
ticipates approximately 100 members of the
Jack Rabbit Bar will attend the meeting this
summer and encourages Utah lawyers and
judges to consider attending.

Allinterested in attending this convention
should call Chancellor Dart or Barbara Bas-
sett at the Bar offices.

1989 Bob Miller Memorial Law Day Run

The 1989 Bob Miller Memorial Law Day
Run is scheduled for April 29, 1989. The
course will remain the same and begin at
Pioneer Trail State Park, “This is the Place”
monument. Despite a great deal of agitation
for change in the rules for law firm team

composition, last year’s rules will remain in
place. Preregistration is $8 and day-of-
registration is $10. T-shirts to all finishers.
If you have any questions, please contact
Gary L. Johnson at Richards, Brandt, Miller
& Nelson.

March 1989
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PARTICIPANTS FEATURED

(continued from page 23)

CRAIG J. MADSON, ESQ.
Member of the firm of
Workman, Nydegger & Jensen

MICHAEL J. MAZURAN, ESQ.
Member of the firm of

Mazuran, Verhaaren & Hayes

Chairman of the 1989 -

Annual Meeting Committee

H. CHRISTINE O’CLOCK
Membership group account executive for
Mead Data Central —LEXIS program

PROFESSOR DAVID C. RASKIN
Professor of psychology at the
University of Utah

CATHERINE PARDOE REESE
Office Manager for the firm of
Strong & Hanni

BRADLEY V. SHAW, ESQ.
Firm Administrator for the firm of
Nielsen & Senior

ROBERT L. STOTT, ESQ.
Deputy County Attorney

for Salt Lake County

ALAN L. SULLIVAN, ESQ.
Partner in the firm of

Van Cott, Bagley, Cornwall

& McCarthy

C. JEFFREY THOMPSON, ESQ.
Associated with the firm of

Hatch, Morton & Skeen

RICHARD B. TURNBOW.
Director of Administration

for the firm of Kirton,

McConkie & Poelman

RUSSELL S. WALKER, ESQ.
Associated with the firm of
Woodbury, Jensen, Kesler & Swinton
CHRIS WANGSGARD, ESQ.
Shareholder of the firm of

Van Cott, Bagley, Cornwall & McCarthy
DAVID R. WRIGHT, ESQ.
Associate with the firm of

Callister, Duncan & Nebeker
RONALD J. YENGICH, ESQ.
Partner in the firm of

Yengich, Rich, Xaiz & Metos

Apprenticeship
Mentors Needed

The Board of Bar Commissioners has
voted to repeat the highly successful Ap-
prenticeship Program held last year. The
1989 program will commence in mid-
August and extend for a three-month term.
Lawyers and law firms throughout the state
are invited to sign up promptly for ap-

-prentice placement. In the 1988 program,

apprentices were placed in firms from Cedar
City to Logan, and in firms of all sizes.
Firms which did not participate in the 1988
program and would like to consider par-
ticipation in the 1989 program should con-
tact Paige Holtry at the Bar office for
details. Based on the evaluations by mentors
and apprentices in the 1988 program, this
project offers a tremendously rewarding ed-
ucational and professional experience for
apprentices and mentors.

Please indicate your interest in par-
ticipating in the 1989 program promptly as
apprentices will need to be screened and
placed before the end of July for the project
to commence on or about August 15.

CALL"NOW!

requests for ‘information, and’late
g to’ tlmely return the client’

tter, an attorney ‘was
T falhng to pros-
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Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 8.4(d) by representing a client in
a divorce action and subsequently, while
acting as Deputy County Attorney, prose-
cuting this client for child sexual abuse. Of
concern was that the defendant had orig-
inally been charged with a first degree
felony, which charge was then reduced to a
second degree felony prior to prosecution.

2. An attorney was admonished for vio-
lating Rule 3.7(a) and Ethics Opinion #45 by
acting as legal representative for a collection
agency of which he was the owner.

PRIVATE REPRIMANDS

For violating Rules 1.3 and 1.4(a), an
attorney was privately reprimanded for ac-
cepting a retainer regarding a custody dis-
pute and subsequently failing to appear and
file pleadings and failing to return the cli-
ent’s telephone calls and written requests for
information.

SUSPENSIONS

On August 9, 1990, Harold R. Stephens
was suspended for one month for violating
Canon 6, DR 6-101(A)(3), Canon 7, DR
7-101(A)(2) and Canon 1, DR 1-102(A)(4)
of the Revised Rules of Professional Con-
duct of the Utah State Bar and Rule 1.3 and
Rule 1.4(a) of the Rules of Professional

Conduct of the Utah State Bar. Respondent
was also ordered to pay restitution in the
amounts of $75 and $600 and reimburse the
Office of Bar Counsel for costs for prosecu-
tion of the matter, as conditions of reinstate-
ment. Mr. Stephens’ suspension was based
on complaints by two separate clients. Mr.
Stephens agreed to represent one client in a
divorce matter and subsequently failed to
contact his client or respond to her request
for information for approximately one year.
After the divorce was finally granted, Mr.
Stephens failed to prepare the Findings of
Fact and Conclusions of Law and the Decree
of Divorce. Regarding the second com-
plaint, Mr. Stephens agreed to represent a
client in an attempt to increase child sup-
port. The opposing party was willing to
stipulate to the increase in child support.
Mr. Stephens failed to prepare the stipu-
lation or contact his client or return the
client’s numerous requests for information.
The sanction was aggravated in that the
clients were unsophisticated legal con-
sumers and that Mr. Stephens’ conduct
exhibited a pattern of misconduct.

DISBARMENTS
On July 11, 1990, Richard J. Calder was
disbarred from the practice of law in the
state of Utah. This disbarment was based on
two separate disciplinary complaints. In an
attempt to resolve one of the Bar com-

plaints, Mr. Calder agreed to amend the
bankruptcy schedules for his client and file a
motion to reopen the client’s case. Mr.
Calder failed to follow through with his
agreement. In a subsequent malpractice ac-
tion in the Third District Court brought by
the client, Mr. Calder knowingly and inten-
tionally made several misrepresentations
‘and false statements to the court. Mr. Calder
subsequently filed for bankruptcy protec-
tion and failed to list the client as a creditor
or to notify the client of the bankruptcy for a
iperiod of approximately two years after the
original filing. Regarding the second com-
plaint, a client filed a malpractice lawsuit
against Mr. Calder who failed to amend his
personal bankruptcy to include this client as
a creditor. Mr. Calder reopened the client’s
bankruptcy solely for the purpose of harass-
ing the client and made several false and
misleading statements in his motion to re-
open. Mr. Calder also made several mis-
statements to the Court in the malpractice
action. After the Judge rendered his oral
opinion in the malpractice action and prior
to the formal entry of the judgment, Mr.
Calder transferred a substantial portion of
his property to his wife and brother. Mr.
Calder subsequently filed for protection
under the bankruptcy laws in bad faith for
the purpose of frustrating the claims of his
clients.

Looking for another way to have fun prac-
ticing law? Need to lift your spirits? Want to
be a hero?

Phi Alpha Delta Law Fraternity Inter-
national (PAD), to which more than 400
distinguished Utah judges and attorneys be-
long, will conduct a three-hour training ses-
sion on Teaching the Bill of Rights to
Elementary and Junior High Students on
Friday, November 9, 1990, from 2:00 to
5:00 p.m. at the University of Utah College
of Law Sutherland Moot Courtroom. Roger
L. Goldman, constitutional law professor at
Saint Louis University School of Law, will
lead participants through the newly pub-
lished PAD Bicentennial Guide. Professor
Goldman will be assisted by attorneys affili-
ated with the Utah State Bar’s nationally

Teaching the
Bill of Rights to
Elementary Students

recognized Law-Related Education Com-
mittee and the Law-Related Education &
Citizenship Project of the Utah State Office
of Education. Elementary students from
Lowell School in Salt Lake City will volun-
teer as guinea pigs.

Participating attorneys and law students
will be matched with one (or more) K
through 8 school classrooms in their locale
to teach those students about the Bill of
Rights. Participants will work out the
time(s) and date(s) with the classroom
teacher with whom they are matched.

Participation will be limited to 150 attor-
neys and law students. If you would like to
participate, please call or return the form
below to: Virginia C. Lee, Marsden, Orton,
Cahoon & Gottfredson, 68 S. Main Street,
Fifth Floor, Salt Lake City, UT 84101,
(801) 521-3800.

TEACHING THE BILL OF RIGHTS—
REGISTRATION FORM

Name

Firm
Address

Phone

I am [] am not [J a member of Phi Alpha
Delta

November 1990
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develop recommendations for the Bar Com-
mission on the issue of pre-emptory chal-
lenge rule options. Matter also referred to the
Courts and Judges Committee.

8. Received the monthly Admissions re-
port, approved the reinstatement petition of
Daniel Stringham, denying a petition to
transfer an MBE score for lack of authority,
approving February Bar examination appli-
cants and approving Character and Fitness
report. Received an appeal and appointed a
panel to hear the appeal of an applicant.
Appointed a committee to draft policies for
the implementation of the proposed amend-
ments to the admission rules. Approved final
changes in the proposed admission rules for
submission to the Supreme Court. Voted to
request that the judicial council appoint a
committee of appropriate persons to study
whether the pro hav vice rule should be
revised. Referred the issue of foreign attor-
ney admission rule proposal to the Admis-
sion Rules Committee for study.

9. Received a report and appearance on
behalf of Utah Legal Services by Anne Milne
and Ken Bresin. Approved nominations to
the Legal Services Board and approved a
process by which future nominations might
be more efficiently determined.

10. Received the monthly report of the
Office of Bar Counsel, approving or review-
ing disciplinary matters as are otherwise
reported in the Bar Journal. Received and
approved an annual discipline report and
approved the filing of an annual discipline
report with the Utah Supreme Court.

11. Received a report and appearance on
behalf of the Lawyer Referral Service by
Marcella Keck. Reviewed the purposes and
operations of the Lawyer Referral Service
and requested specific programmatic recom-
mendations from the committee for future
consideration.

12. Received a monthly Budget and Fi-
nance report. Approved amendments to the
FY90 budget. Discussed FY91-94 projec-

tions. Authorized Budget and Finance Com-
mittee to finalize dues increase proposals for
review at the next meeting. Authorized a
letterto be sent to the Bar members to provide
current information of the financial status of
the Bar.

13. Received a report on the upcoming
ABA Mid-Year meeting from State Bar Del-
egate Reed Martineau.

14. Discussed pending litigation matters
with counsel.

15. Received report of the Young
Lawyers Section including an invitation to
the Legal Information Fair and approving an
authorization for the section’s solicitation of
funds for dinner for the homeless.

16. Received an Unauthorized Practice of
Law Committee report and authorized the
filing of a lawsuit.

A full copy of the minutes of these and
other meetings of the Board of Bar Commis-
sioners is available for inspection by the

members of the Bar and the public.

ADMONITION
1. Anattorney was admonished forviolat-
ing Rule 1.4(a) for failing to communicate
with his client. The attorney was retained in
May 1987 and the attorney/client rela-
tionship ended in 1989. No written corres-
pondence was indicated by the file.

SUSPENSION

1. OnlJanuary4, 1990, Douglas M. Brady
was suspended from the practice of law for
two years with eighteen months stayed pend-
ing successful completion of a two-year
period of probation. Mr. Brady violated
Rules 1.13(b), 8.4(b) and 8.4(c) of the Rules
of Professional Conductofthe Utah State Bar
by converting funds from his client’s trust
account to his own use. The sanction was

Discipline Corner

mitigated by Mr. Brady’s cooperation with
the Lawyers Helping Lawyers Committee
and that committee’s recommendation of
Mr. Brady’slikelihood of rehabilitation. The
sanction was aggravated by Mr. Brady’s
prior disciplinary history, the fact that the
trust account monies were not repaid until
after the discipline proceedings began and
Mr. Brady’s failure to comply with a pre-
vious disciplinary order.

FIRST AND THIRD DIVISIONS
Pursuant to the Rules of Integration and
Management of the Utah State Bar, nomina-
tions to the office of Bar Commission are
hereby solicited for three members from the
. Third Division and one member from the
First Division. Two three-year terms and one
one-year term are to be filled in the Third
Division. The nominee receiving the third
highest number of votes in the Third Division

Notice to Bar Mem

election shall be the commissioner with the
one-year term, with those receiving the high-
est and second highest numbers of votes
being commissioners with three-year terms.

Applicants must be nominated by written
petition of 10 or more members of the State
Bar in good standing and residing in their
respective Division. Nominating petitions
may be obtained from the Bar Office on or
after March 15 and completed petitions must

DCT'S

be received no later than April 12. Ballots
will be mailed on or about May 3 with
balloting to be completed and ballots re-
ceived by the Bar Office by 5:00p.m. onMay
Sl

If you have questions concerning this pro-
cedure, please contact Barbara Bassett,
Associate Director, at the Bar Office (531-
9077).

March 1590

23




STATE BAR NEWS

Atits March 16 meeting, the Board of Bar
Commissioners received the following re-
ports and took the actions indicated:

1. Approved Rules and Regulations for
the New Lawyer CLE program, subject to
final comment prior to March 23 meeting.

2. Reviewed proposed changes in the
Lawyer Referral Service.

3. Reviewed proposed rules for the Cli-
ent Security Fund Committee.

4. Received the Discipline Report, acting
on pending public and private discipline
matters as reported elsewhere in this issue.
Authorized litigation in an unauthorized
practice of law matter.

5. Received the Admissions Report, act-
ing on routine petitions.

6. Received the report of the Budget and

Finance Committee, acting to approve cer-
tain budget reductions. Authorized renewal
of line of credit. Approved adoption of new
dues schedule subject to Supreme Court
approval. Approved response to complaint
concerning the Client Security Fund.

7. Approved the minutes of the February
16 meeting.

8. Approved Joint Occupancy, Use and
Services Agreement between the Bar and
the Utah Law and Justice Center, Inc.

9. Authorized fund-raising by Young
Lawyers Section in conjunction with Bill of
Rights Bicentennial Project, and grants for
the Pro Bono Project.

10. Reviewed pending litigation.

11. Received management reports from
the Executive Director and Associate Direc-
tor.

Bar Commission Highlights

12. Received from the Salt Lake County
Bar two copies of the new training program
for habeas corpus counsel appointees.

At the March 23 special meeting, the
Board of Bar Commissioners:

1. Gave final approval for the New Law-
yers CLE regulations.

2. Continued reviewing proposed rules
for the Client Security Fund Committee.

3. Approved results of the February Bar
Examination.

4. Discussed the arrangements for mem-
ber comment and input regarding the dues
increase petition.

The full text of the minutes of these and
other meetings of the Bar Commission are
available for inspection at the office of the
Executive Director.

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 1.9(a) by representing one
brother in a conservatorship action and sub-
sequently representing another brother seek-
ing the removal of the first as conservator,
The conflict was exacerbated by the attor-
ney’s later representing the first brother in
filing an objection to the second brother’s
petition to probate the estate.

2. An attorney was admonished for vio-
lating Rule 1.9(a) by representing a client in
regard to real property transactions and en-
forcement contracts and five years later rep-
resenting a second party in negotiations

Discipline Corner

against the prior client in regard to the same
real estate transactions and contracts.

PRIVATE REPRIMANDS

I. An attorney was privately repri-
manded for violation of Canon 6, DR
6-101(A)(3) and Canon 1, DR 1-102(A)(S)
by failing to respond to inquiries and Orders
of the Tenth Circuit Court of Appeals. After
having filed a Notice of Appeal, the attorney
received notice from the Tenth Circuit Court
of Appeals that he was not listed as licensed
to practice before that Court. Subsequently,
the Court issued a second notice. Respon-
dent failed to respond to either of these

inquiries. The Court then issued an Order to
Show Cause and again Respondent failed to
respond. The Court then appointed another
lawyer to represent the client on appeal. The
Court ultimately suspended the attorney for
sixty (60) days from the practice of law
before that Court.

RULES REVIEW
The Office of Bar Counsel has recently
received several inquiries regarding paid
attorney referral services. Attorneys are ad-
vised to review Rule 7.2(c) of the Rules of
Professional Conduct prior to purchasing
these services.

Report

1. Introduction. The Legislative Affairs
Committee believes that this report
represents a highly successful Legislative
Session. The Legislative Committee met
regularly, pursued its review of filed legis-
lation with diligence and care and took posi-
tions only on matters of overriding concern
to the profession.

II. The following represents a status re-
port on all of those bills upon which the
Board of Bar Commissioners had taken a
position:

of the Legislative Affairs

A. In Opposition

1. Senate Bill No. 32 Pace
Fee Limitation on Trust Deeds—passed the
Senate but failed in House rules.

2. Senate Bill No. 77 Leavitt
Contingent Attorneys’ Fees—referred to
interim study.

3. Senate Bill No. 180 McMullin
Divorced Parent Compliance with Resi-
dential Provision Per Child—failed in
House.

4. House Bill 150 Frandsen

Committee

Review and Modification of Child Support
Orders (opposed specific lan-
guage)—signed 3/13.

5. House Bill 282 Young
Increasing Small Claim Court Limit—died
in House rules.

B. In Support
1. Senate Bill No. 64 Cornaby
Judges’ Retirement Benefit

Enhancements—signed 3/7.
2. Senate Bill No. 150 Finlinson
Uniform Commercial Code-Leases—
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ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 4.3(a) and 4.3(b) by speaking
with a party regarding pending litigation
and failing to disclose to that party that he
represented the opposing party.

2. An attorney was admonished for vio-
lating Rule 1.4(b) for failing to inform his
client of the status of the case by failing to
ensure that a settlement proposal from op-
posing counsel reached his client for a pe-
riod of four months.

PRIVATE REPRIMANDS

1. For viokating Canon 1, DR 1-102(A)(4)
and Canon 1, DR 1-102(A)(6), an attorney
was privately reprimanded for maintaining
a private practice while acting as a county
attorney without first obtaining a waiver
from the county attorney's office. The
sanction was mitigated by a lack of prior
disciplinary history and by a lack of injury
to the clients.

PUBLIC REPRIMANDS

1. On April 4, 1990, Craig S. Cummings
was publicly reprimanded for violating
Canon 6, DR 6-101(A)(3) by neglecting
two separate matters regarding representa-
tion of clients in disputes with the IRS. Mr.
Cummings accepted a retainer in 1983, and
subsequently failed to pursue the client's
remedies for the next four years. Mr. Cum-
mings had made several attempts to com-
municate with the client, by telephone and
by letter, advising the client of a recom-
mended course of action. Mr. Cummings
agreed to represent a second client against
the IRS in 1985, and subsequently failed to
move forward on that client's action,
whereupon the client began dealing with
the IRS pro se. The sanction was mitigated
by a lack of prior disciplinary history and
the fact that the attorney/client relationship
was never clearly formalized between the
second client and Mr. Cummings.

2. On April 4, 1990, David O. Black was
publicly reprimanded for violating Canon
1, DR 1-102(A)(4) and Canon 1, DR 1-
102(A)(6). Mr. Black associated with an

Discipline Corner

outside attorney in several lawsuits while
employed by a law firm. Mr. Black per-
sonally received a division of the litigants'
recovery on a contingent fee basis for ser-
vices performed while not on the law
firm's time, but failed to disclose to the
law firm that he was personally receiving
compensation from these cases. The sanc-
tion was mitigated by a lack of disciplinary
history, by Mr. Black’s belief that he main-
tained an independent status with the firm,
by conflicting evidence from the law firm
and Mr. Black as to the status of Respon-
dent's employment with the firm, and by
the fact that the clients suffered no injury.
The sanction was aggravated in that the
arrangement should have been fully dis-
closed and discussed with the law firm.

3. On April 17, 1990, George S. Diu-
menti and William H. Lindsley were pub-
licly reprimanded for violating Canon 1,
DR 1-102(A)(5) and Canon 5, DR 1-
105(A)(b) and (d). Messrs. Diumenti and
Lindsley, while law partners, were con-
tacted by and accepted representation of
both the alleged perpetrator and the minor
victim of sexual abuse. Messrs. Diumenti
and Lindsley never requested nor received
informed consent for the representation of
the minor from her natural mother, her
court appointed guardian ad litem, or her
court appointed custodians. Pursuant to the
representation of the alleged perpetrator,
Messrs. Diumenti and Lindsley caused the
felony charges to be reduced to misde-
meanor charges, while at the same time at-
tempting to represent the interest of the
victim. The sanction was aggravated by
Messrs. Diumenti's and Lindsley's failure
to acknowledge the wrongfulness of their
representation of both the victim and the
perpetrator, by the vulnerability of the mi-
nor victim and by their substantial experi-
ence in the practice of law. The sanction
was mitigated in that Mr. Lindsley took
the appropriate steps to bring the minor
victim into the protection of the juvenile
court and that Messrs. Diumenti and Lind-
sley did not attempt to hide their represen-
tation of both parties from the juvenile
court or the prosecuting attorney.

SUSPENSIONS

1. On March 26, 1990, Boyd Fullmer was
suspended for two months for violating
Canon 9, DR 9-102 (B)(3) and Canon 9,
DR 9-102(B)(4). Mr. Fullmer was to re-
ceive a one-third (/4) contingent fee of all
sums collected on behalf of his client. Mr.
Fullmer received thereafter monthly pay-
ments, and remitted to his client two-thirds
(%) of each of the first seven payments, but
failed to forward any monies to the client
after the first seven payments. He received
$1,900, for which he failed to account. The
sanction was aggravated by Mr. Fullmer's
failure to resolve the situation prior to the
disciplinary process despite opportunities
to do so, by Mr. Fullmer's prior disciplin-
ary history and by his substantial experi-
ence in the practice of law. The sanction
was mitigated by Mr. Fullmer's efforts to
curtail his practice in an attempt to resolve
this type of problem.

2. On March 30, 1990, Douglas E. Wahl-
quist was suspended for six months and
one day for violating Canon 1, DR 1I-
102(A)(4), Canon 6, DR 6-101(A)(3),
Canon 7, DR 7-101(A)(1), Canon 7, DR 7-
101(A)(3) and Rule 1.3, Rule 1.4(a) and
Rule 8.4(c). Mr. Wahlquist agreed to rep-
resent his client in 1986 on a contingent
fee basis and agreed to advance certain
costs. Mr. Wahlquist promised to file the
client's lawsuit in the Federal District
Court within the time frame established by
Order of the Federal Appeal Board and
later assured the client that the lawsuit had
been filed. For a period of approximately
one month his client attempted to contact
Mr. Wahlquist on numerous occasions
without success. Mr. Wahlquist finally ad-
mitted that he had failed to file the lawsuit.
The opportunity to file the lawsuit is now
barred. The sanction was aggravated by
Mr. Wahlquist's prior disciplinary history,
by his failure to respond to the discipline
process, by the vulnerability of the victim,
by Mr. Wahlquist's substantial experience
in the practice of law and by the client's
injury caused by Mr. Walquist's failure to
file the lawsuit.
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3. On April 6, 1990, Blaine P. McBride
was suspended for six months for violating
Canon 6, DR 6-101(A)(3), Canon 9, DR 9-
102(B)(3), Canon 9, DR 9-102(B)(4) and
Rule 1.3, Rule 1.13(b) and Rule 1.4. The
suspension was stayed for twenty-four (24)
months pending successful completion of
probation. The suspension was imposed
pursuant to three separate complaints. In
representing one client on several different
matters, Mr. McBride failed to inform the
client adequately that he did not intend to
move forward with the client's action until
further payment was received, failed to is-
sue and serve a Summons resulting in a
dismissal without prejudice, failed to pros-
ecute a case resulting in efforts on the part
of the opposing counsel to have cause dis-

missed for lack of prosecution, and failed to
provide adequate status reports to the client.
In representing a separate corporate client,
Mr. McBride believed that he represented the
past president personally and therefore re-
fused to return files to the current president.
Pursuant to a complaint by the current presi-
dent, a Screening Panel of the Ethics Disci-
pline Committee determined that Mr. Mc-
Bride served as counsel for the corporation
rather than the president individually. Mr.
McBride subsequently failed to respond to
any and all requests by the Screening Panel
to return the files to the proper party. Mr.
McBride failed to respond to the Office of
Bar Counsel and the Screening Panel of Eth-
ics and Discipline Committee throughout the

Executive Director Resigns

Stephen F. Hutchinson, Executive Direc-
tor of the Utah State Bar, has resigned his
position effective June 30, 1990. The an-
nouncement was made by Bar President
Hans Q. Chamberlain and Mr. Hutchinson.

Mr. Chamberlain wished Mr. Hutchin-
son well, and said during his service as Ex-
ecutive Director, the Utah State Bar has
dramatically expanded its array of pro-
grams and services to Bar members and
the public. Highlights include the comple-
tion of the Utah Law and Justice Center
project, and the Tuesday Night Bar out-
reach program, both of which have re-
ceived national acclaim. Also, the Bar has
implemented a mandatory continuing legal
education program and will initiate an ex-

tensive skills development program for
new lawyers next fall. Lawyer participation
in Bar volunteer activities and programs is
at an all-time high.

Mr. Chamberlain said the Executive
Committee of the Board of Bar Commis-
sioners will oversee the operations of the
Bar until a new director is named.  The
Utah State Bar is currently inviting appli-
cants for the position of Executive Director
to fill the vacancy created by the resigna-
tion of Mr. Hutchinson. Bar President
Chamberlain said all inquiries should be di-
rected to the Search Committee of the Bar
at the Law and Justice Center. They will be
kept in strict confidence.

The Executive Director is the chief ad-

disciplinary process regarding a complaint
filed in the Office of Bar Counsel by a sep-
arate client. The sanction was aggravated
by Mr. McBride's failure to respond to the
disciplinary process, but mitigated in that
Mr. McBride was suffering from a dysthy-
mic disorder during the period of miscon-
duct, and that he has accepted professional
assistance in an attempt to resolve the dif-
ficulties.

4, On March 28, 1990, Richard B.
Johnson was suspended for six months for
violation of the terms of his probation pur-
suant to a prior disciplinary order by fail-
ing to return telephone calls and written
correspondence from his clients, failing to
appear at court hearings, and failing to pro-
vide monthly status reports to the clients.

ministrative officer of the Bar. The director
is responsible to the respective Boards for
the overall management and operations,
their programs, services and staff. The di-
rector oversees the budgeting process and
is responsible for the financial affairs of the
Bar.

Applicants must possess proven manage-
ment ability, and strong financial and com-
munication skills. A college degree is re-
quired and a law degree is preferred. Start-
ing salary will be commensurate with expe-
rience and qualifications.

Applications should be received at the
Bar by July 31 1990. Additional infor-
mation is available from the Bar Office.
The Bar is an equal opportunity employer.

Utah Bar Examination and Admission Rules Get a New Look

The Utan Supreme Court has approved re-
vised rules for admission to the Utah State
Bar effective August 1, 1990. The revisions
include significant changes in the admis-
sion process and in the Bar examinations
required to practice law in Utah. The
changes include shortening the Utah Bar
Examination from a three-day to a two-day
examination. The two-day examination will
consist of the Multistate Bar Examination,
a multiple choice exam, and one day of es-
say questions. The Utah Attorney Examina-
tion will be offered concurrently with the
Utah Bar Examination in February and July

rather than quarterly. Under the new rules
the Bar Examination will be scored on a
point scale and passage will be based on
achievement of a combined examination
scaled score of 130.

In an ongoing effort to ensure the char-
acter and fitness of all applicants to the
Bar, investigation efforts will be intensi-
fied based on the character and fitness
standards published in the new rules.

The Court ordered a 30-day comment
period, beginning March 29, 1990, to al-
low local law students and Bar members
an opportunity to review and respond to
the revised rules. A public<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>